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IN THE UNITED STATESDISTRICT COURT
FOR THE MIDDLE DISTRICT OF PENNSYLVANIA

UNITED STATES OF AMERICA,

Plaintiff,
V. No. 3: CV-98-0654
(Judge Kosik)
HORSEHEAD INDUSTRIES, INC.,
HORSEHEAD RESOURCE DEVELOPMENT (Electronically Filed)
COMPANY, INC.,

VIACOM INTERNATIONAL INC,,
TCIPACIFIC COMMUNICATIONS, INC.,

Defendants.

CONSENT DECREE

I. Backaround
A The United States of America (“United States”), on behalf of the Administrator of

the United States Environmental Protection Agency (“EPA”), filed a complaint and an amended
complaintin this matter pursuant to Sections 107 and 113 of the Comprehensive Environmental
Response, Compensation, and Liability Act of 1980, as amended (“CERCLA”), 42 U.S.C.
§§ 9607,9613, against Horsehead Industries, Inc., Horsehead Resource Development Company,
Inc., Viacom International Inc., and TCI Pacific Communications, Inc. (“Settling Defendants”).
B. The United States in its amended complaint seeks, inter alia: (1) reimbursement of
costs incurred on behalf of the United States for response actions at the Palmerton Zinc Pile
Superfund Site (“Site”) in Palmerton, Pennsylvania, together with accrued interest; and (2) a
declaratoryjudgment against Settling Defendants on liability for future response costs.
C. The United States further alleges that the United States Department of the Interior
(“DOT”), through the National Park Service (“NPS”) and the Fish and Wildlife Service (“FWS”),

has undertaken and will undertake response actions and has incurred and will incur response
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costs with respect to the Site, for which the United States seeks reimbursement from the Settling
Defendants.

D. In accordancewith the National Oil and Hazardous SubstancesPollution
Contingency Plan (“NCP”) and Section 121(f)(1)(F) of CERCLA, 42 U.S.C. § 9621(f)(1X(F),
EPA notified the Commonwealth of Pennsylvania (the “Commonwealth”) on August 28,2001,
of negotiations with potentially responsible parties regarding the implementation of the remedial
.design and remedial action for the Site, and EPA has provided the Commonwealthwith an
opportunity to participate in such negotiations and be a party to this Consent Decree.

E. In accordance with Section122(3)(1) of CERCLA,42 US.C. § 9622(j)(1), EPA
notified the United States Department of the Interior on October 11,2000, of negotiations with
potentially responsible parties regarding the release of hazardous substancesthat may have
resulted in injury to the natural resources under Federal trusteeship and encouraged the trustee(s)
to participate in the negotiation of this Consent Decree.

The Site

F. Pursuant to Section 1050f CERCLA, 42 USC. § 9605, EPA placed the Siteon
the National Priorities List, set forth at 40 C.F.R. Part 300, Appendix B, by publication in the
Federal Register on September 8, i983, 48 Fed. Reg. 40658.

G. EPA divided the Site into four Operable Units for purposes of developing and
implementing response actionsat the Site. Operable Unit 1 primarily includes non-residential
land on the north face of Blue Mountain. As described in the Record of Decision for Operable
Unit 2, Operable Unit 2 primarily consists of a residue pile containing primarily waste materials
from zinc processing operations that lies adjacent to the East Plant and along the base of Blue

Mountain. Operable Unit 3 includesresidential areas in and around the Borough of Palmerton,



the village of Aquashicola, and Lower Towamensing Township. (For purposes of this Consent
Decree, the terms “Operable Unit 17, “Operable Unit 27, and “Operable Unit 3” are defined
specifically in SectionIV. below.) Operable Unit4 primarily includes potential contamination in
ground and surface waters at the Site.

Operable Unit 1(“OU1™)

H. In response to a release or a substantial threat of a release of hazardous substances
at or from Operable Unit 1, EPA commenced a Remedial tnvestigation and Feasibility Study
(“RI/FS”) for OU1 pursuant to 40 C.F.R. § 300.430.

l. EPA completed a RI/ES for OU1 in April 1987.

J. Pursuant to Section 117 of CERCLA, 42 U.S.C. $9617, EPA published notice of
the completion of the RI/FS and of the proposed plan for remedial action for OU1 on May 22,
1987. EPA provided an opportunity for written and oral comments fiom the public on the
proposed plan for remedial action.

K. The decision by EPA on the remedial action to be implemented at OU1 is
embodied in a final Record of Decision(“OU1 ROD), executed on September4,1987, on
which the Commonwealth has given its concurrence. The OU1 ROD includes a responsiveness
summary addressing public comments received by EPA regarding the proposed plan. Notice of
the final plan was published in accordance with Section 117(b) of CERCLA.

L. EPA entered into a Consent Decree with Zinc Corporation of America (“ZCA”), a
division of Horsehead Industries, Inc., for implementationof the remedial activities relating to
OU1. Following a public comment period, that Consent Decree (hereinafter <1988 Consent
Decree”) was entered by the United States District Court for the Middle District of Pennsylvania

on October 18, 1988.



M.  Pursuantto the 1988 Consent Decree, ZCA. performed certain remedial activities
on OU1. On December 10, 1999, EPA issued a Unilateral Administrative Order, EPA Docket
No. II-99-002-DC, pursuantto Section 106(a) of CERCLA, 42 U.S.C. § 9606(a), to the Settling
Defendants directing them to undertake additional remedial activities with respect to OU1.

Operable Unit 2 (“OU2™)

N. In September 1985, EPA entered into an Administrative Order on Consent (“1985
AOC”), EPA Docket No. III-85-DC, with Horsehead Industries, Inc. and its division, The New
Jersey Zinc Company (collectively, “HIT”"), and with Gulf & Western, Inc. Under the termsof
the 1985A0C, HII agreed to conducta RI/FS for that portion of the Site comprisingthe Cinder
Bank, which EPA has identified as OU2.

O.  HII submitted to EPA a RI for OU2 in November 1987 and a FS for OU2 in May
1988. Pursuant to Section 117 of CERCLA, 42 US.C. § 9617, EPA published notice of the
completion of the RI/FS and of the proposed plan for remedial action for OU2 on May 16, 1988.
EPA provided an opportunity for written and oral comments from the public on the proposed
plan for remedial action.

P. The decision by EPA on the remedial action to be implementedat QU2 is
embodied in a Record of Decision (“OU2 ROD’), executed on June 29,1988, on which the
Commonwealth of Pennsylvaniahas given its concurrence. The OU2 ROD includes a
responsiveness summary addressing public commentsreceived by EPA regarding the proposed
plan. Notice of the final plan was published in accordance with Section 117(b) of CERCLA.

Q. The remedy selected in the OU2 ROD included predesign studies to determine
the best methods for controlling or extinguishing the internal fires within portions of the Cinder

Bank and treatability studies regarding collection and treatment of surface water run-off from the



Cinder Bank through the use of constructed wetlandsand lime treatment. In December 1991,the
1985 AOC was amended to reflect HII's agreement to perform those additional studies.

R On January 6,1992, the United States and the Commonwealth of Pennsylvania
filed a complaint against Horsehead Industries, Inc. and Horsehead Resource Development
Company, Inc., alleging violations of the Clean Water Act, the Clean Air Act, and the Resource
Conservation and Recovery Act relating to operations and conditions at the Site (the
“Multimedia Complaint”). The alleged violations of the Clean Water Act (“CWA”’) identified in
the Multimedia Complaint related primarily to releases from outfalls associated with the Cinder
Bank of contaminants alleged to be in excess of limits contained in National Pollutant Discharge
Elimination System (“NPDES”) permits issued to HII for those outfalls.

S. On November 13, 1995, the United States District Court for the Middle District of
Pennsylvaniaapproved and entered a Consent Decree (“Multimedia Consent Decree”) between
HII, HRDC, the Pennsylvania Department of Environmental Resources (succeeded by the
Pennsylvania Department of Environmental Protection (“PADEP”)) and the United States on
behalf of EPA resolving the allegations in the Multimedia Complaint. The Multimedia Consent
Decree requires that HII design and install pollution reduction technologies (“PRTs™) atand in
the vicinity of OU2 to address alleged CWA violations. In May 1999, EPA and PADEP
approved a Revised PRT Work Plan submitted by HII pursuant to the Multimedia Consent
Decree. HII is in the process of implementing the Revised PRT Work Plan.

T. Based on an evaluationof the Multimedia Consent Decree, the Revised PRT
Work Plan prepared pursuant to the Multimedia Consent Decree, and the work conducted
thereunder, EPA issued an Explanation of Significant Differences for OU2 (“OU2 ESD”) on

August 27,2002. The OU2 ESD, attached as Appendix A2 to this Consent Decree, explains



EPA’s determination that the activitiesto be performed under the Multimedia Consent Decree
and the Revised PRT Work Plan prepared pursuant to the Multimedia Consent Decree, if
successful, should achieve the primary remedial action objectives set forth in the OU2 ROD.
Therefore, based on information available as of the issuance of the OU2 ESD, EPA has
determined that the actions performed and to be performed under the Multimedia Consent
Decree and the Revised PRT Work Plan prepared pursuant to the Multimedia Consent Decree
shall eonstitute the Remedial Action, except for certain operation and maintenance, for OU2.

Operable Unit 3 (“OU3”) Removal Resaonse Actions

U. Based primarily on environmental sampling conducted by EPA and its contractors
in the Fall of 1991, EPA determined that interim removal activities were required to mitigate
immediate threats to human health, welfare, and the environmentposed by the presence of
elevated levels of metals in residential areas in and around the Borough of Palmerton. From
1994 through 1998, EPA conducted interim removal activities intended to address elevated
levels of lead and cadmium in residential soils and house dust. A total of 438 residential
propertieswere sampled and a total of 202 residential properties were addressed during the
course of the interim removal action.

Operable Unit 3 (“OU3”) Remedial Response Actions

V. Under the terms of the 1985 A0OC ,Gulf & Western agreed to conduct a RI/FS for
certainareas at or in the vicinity of the Site.

W.  Paramount Communications Inc. (“Paramount”), corporate successor to Gulf &
Western and a corporate predecessor to Settling Defendants Viacom and TCI Pacific, submitted
a Draft R1 and Risk Assessment Report (“RA”) to EPA in 1988. In response to comments from

EPA, Paramount submittedrevised versions of the RI and RA in 1994. Following review of



those submissions, EPA determinedthat the Rl and RA submitted by Paramount were deficient
and assumed responsibility for the RI/FS process.

X EPA completed an Rl in May 1998,and issued an FS and a Baseline Risk
Assessment (“BRA”) in May 2000, pursuant to 40 C.F.R. § 300.430.

Y. Pursuant to Section 117 of CERCLA, 42 US.C. § 9617, EPA published notice of
the completion of the FS and BRA, and of the proposed plan fog remedial action on June 5,2000,
in the Lehighton Times News and the Allentown Morning Call, and held a public meeting on
June 28, 2000. A copy of the transcript of the public meeting is availableto the public as part of
the administrative record upon which the Regional Administrator based the selection of the
response action. EPA provided an extended period of ninety (90) days for written and oral
comments from the public on the proposed plan for remedial action.

Z The decision by EPA on the remedial action to be implemented at OU3 is
embodied in a final Record of Decision (“OU3 ROD”), executed on’October 9,2001,0n which
the Commonwealth has given its concurrence. The OU3 ROD includes EPA’s documentation of
changes between the final plan and the proposed plan, as well as a responsiveness summary
addressing public comments received by EPA regarding the proposed plan. Notice of the final
plan was published in accordancewith Section 117(b) of GERCLA.

AA. Based onthe information presently available to EPA, EPA believes that the Work
contemplated in this Consent Decree will be properly and promptly conducted by the Settling
Defendants if conducted in accordancewrth the requirements of this Consent Decree and its
appendices.

BB.  Solely for the purposes of Section 113(j) of CERCLA, the Remedial Action for

OU]1 as set forth in the OU1 ROD, the operation and maintenance activities as set forth in the



0OU2 O&M Plan, the Remedial Action for OU3 as set forth in the QU3 ROD, and the Work to be
performed by the Settling Defendants shall constituteresponse actionstaken or ordered by the
President.

CC. TheParties recognize, and the Courtby entering this Consent Decree finds, that
this Consent Decree has been negotiated by the Parties in good faith and implementation of this
Consent Decree will expedite the cleanup of Operable Unit 1, Operable Unit 2, and Operable
Unit 3 at the Site and will avoid prolonged and complicated litigation between the Parties, and
that this Consent Decree is fair, reasonable, and in the public interest.

NOW, THEREFORE, it is hereby Ordered, Adjudged, and Decreed:

1 Jurisdiction

1 This Court has jurisdiction over the subject matter of this action pursuant to 28
USC. §§ 1331 and 1345,and 42 US.C. §§ 9606,9607, and 9613(b). Thas Court also has
personal jurisdiction over the Settling Defendants. Solely for the purposes of this Consent
Decree and the underlying complaint, Settling Defendantswaive all objections and defenses that
they may have to jurisdiction of the Court or to venue in this District. Settling Defendants shall
not challengethe terms of this Consent Decree or this Court’s jurisdiction to enter and enforce
this Consent Decree.

I11. Parties Bound

2. a. Upon approval by the Bankruptcy Court of HI’s and HRDC’s entry into
this Consent Decree and approval of the Consent Decree by this Court, this Consent Decree shall
apply to and be binding upon the United States and upon (i) Settling Defendants and their
successors and assigns; and (ii) any subsequently appointed trustee, custodian, or receiver. This

Consent Decree shall survive any conversion or dismissal of the Bankruptcy Case.



b. Any change in ownershipor corporate status of a Settling Defendant including,
but not limited to, any transfer of assets or real or personal property, shall in no way alter such
Settling Defendant’s responsibilitiesunder this Consent Decree, However, in the event that HII
and HRDC (i) transfer substantiallyall of their assets and real property pertaining to the Site
through the Bankruptcy Case, HII and HRDC shall seek the consent of the United States to
assign all of their rights and obligations under this Consent Decree to the grantee; or (ii) transfer
any material asset or real property pertaining to the Site through the Bankruptcy Case, HII and
HRDC shall seek the consent of the United Statesto assign all of their rights and obligations
under this Consent Decree relating to such assets or real properties to the grantee; and, in either
case, the grantee shall be subjectto all such rights and obligationsunder this Consent Decree so
assigned. The United States shall retain full and unreviewable discretionto consent or object to
such an assignment, and may in its sole discretion condition such assignment on the grantee
assumingall of HII’s and HRDC’s outstanding obligationsunder the Consent Decree so assigned
and/or becoming a party to the Consent Decree subject to the jurisdiction of the Court by
executinga modification agreement in the form attached as Appendix B2 to this Consent Decree.
If (1) the United States consents to HII’s and HRDC'’s request to assign; (2) the grantee complies
with any conditions for assignment required by the United States; and (3) the Court approves and
entersthe modification, the grantee shall be subject to all such obligationsso assigned and
entitled to such benefits under the Consent Decree as are assigned, and HII and HRDC shall no
longer be required to perform the assigned obligations.

3. Settling Defendants shall provide a copy of this Consent Decree to each
contractor hired to perform the Work (as defined below) required by this Consent Decree and to

each person representingany Settling Defendant with respect to the Site or the Work and shall



condition all contracts entered into hereunder upon performance of the Work in conformity with
the terms of this Consent Decree. Settling Defendantsor their contractors shall provide written
notice of the Consent Decree to all subcontractors hired to perform any portion of the Work
required by this Consent Decree. Settling Defendants shall nonetheless be responsible for
ensuring that their contractors and subcontractors perform the Work contemplated herein in
accordance with this Consent Decree. With regard to the activitiesundertaken pursuant to this
Consent Decree only, each contractor and subcontractor shall be deemed to be in a contractual
relationship with the Settling Defendants within the meaning of Section 107(b)(3) of CERCLA,
42 U.S.C. § 9607(b)(3).
IV. Definitions

4. Unless otherwise expressly provided herein, terms used in this Consent Decree
which are defined in CERCLA or in regulations promulgated under CERCLA shall have the
meaning assigned to them in CERCLA or in such regulations. Whenever terms listed below are
used in this Consent Decree or in the appendices attached hereto and incorporated hereunder, the
following definitions shall apply:

“Bankruptcy Case” shall mean those bankruptcy cases presently pending in the

Bankruptcy Court captioned In re Horsehead Industries, Inc.. et al., Case Nos. 02-14024 (SMB)

through 02-14027(SMB) (Bankr. S.D.N.Y.).

“Bankruptcy Court” shall mean the United States Bankruptcy Court for the Southern
District of New York.

“CERCLA” shall mean the Comprehensive Environmental Response, Compensation, and
Liability Act of 1980,as amended, 42 U.S.C. §§ 9601 et seq.

‘*Commonwealth”shall mean the Commonwealth of Pennsylvania.
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“Consent Decree” shall mean this Decree, any modificationsto the Decree made pursuant
to Section XXXI (Modifications), and all appendicesattached hereto (listed in Section XXIX).
In the event of conflictbetween this Decree and any appendix, this Decree shall control.

“Day” shall mean a calendar day unless expressly stated to be a working day. “Working
day” shall mean a day other than a Saturday, Sunday, or Federal holiday. In computing any
period of time under this Consent Decree, where the last day would fall on a Saturday, Sunday,
or Federal holiday, the period shall rununtil the close of business of the next working day.

“Department of the Interior” or “DOI” shall mean the United States Department of the
Interior, includingthe National Park Serviceand the United States Fish and Wildlife Service,and
any successordepartments or agencies of the United States.

“DOI Future Response Costs” shall mean all costs, including, but not limited to, direct
and indirect costs, that DOI incurs after December 31,2001, in reviewing or developing plans,
reports and other items pursuant to s Consent Decree, verifying the Work, or otherwise
implementing, overseeing, or enforcing this Consent Decree, including, but not limited to,
payroll costs, contractor costs, travel costs, laboratory costs, the costs incurred pursuant to
SectionsIX (Access and Institutional Controls) and XV (Emergency Response), provided that
such costs are not inconsistentwith the NCP. DOI Future Response Costs do not include any
costs associated with the Site that are not related to Operable Unit 1, Operable Unit 2, or
Operable Unit 3, as those terms are defined by this Consent Decree.

“Duly Authorized Representative” shall mean a person set forth or designated in
accordance wrth the procedures set forth in 40 C.F.R. § 270.11(b).

“Effective Date” shall be the effective date of this Consent Decree as provided in

Paragraph 144.
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“EPA” shall mean the United States Environmental Protection Agency and any successor
departmentsor agencies of the United States.

“Explanation of SignificantDifferences for OU2” or “OU2 E S D shall mean the EPA
ESD relatingto QU2 at the Site, signed on August 27,2002, by the Director of the Hazardous
Site Cleanup Division, EPA Region 111, and all attachments thereto. The OU2 ESD is attached
to this Consent Decree as Appendix A2.

“Future Oversight Costs” shall mean that portion of Future Response Costs that EPA
incursafter December 31,2001, in monitoring and supervising Settling Defendants’ performance
of the Work to determine whether such performance is consistent with the requirements of this
Consent Decree, including costs incurred in reviewing plans, reports, and other documents
submitted pursuant to this Consent Decree, as well as costs incurred in overseeing
implementation of the Work; however, Future Oversight Costs do not include, inter alia: the
costs incurred by EPA pursuant to Sections VII (Remedy Review), IX (Access and Institutional
Controls), XV (Emergency Response), and Paragraph 120 of Section XXI (Work Takeover), or
the costs incurred by the United States in enforcing the terms of this Consent Decree, including
all costs incurred in connection with Dispute Resolution pursuant to Section XIX (Dispute
Resolution) and all litigation costs. Future Oversight Costs also do not include any costs
associated with the Site that are not related to Operable Unit 1, Operable Unit 2, or Operable
Unit 3, as those terms are defined by this Consent Decree.

“Future Response Costs” shall mean all costs, including, but not limited to, direct and
indirect costs, that the United States incurs after December 31,2001, in reviewing or developing
plans, reports and other items pursuant to this Consent Decree, verifying the Work, or otherwise

implementing, overseeing, or enforcing this Consent Decree, including, but not limited to,



payroll costs, contractorcosts, travel costs, laboratory costs, the costs incurred pursuant to
Sections VII (Remedy Review), IX (Access and Institutional Controls), XV (Emergency
Response), and Paragraph 120 0of Section XXI (Work Takeover), provided that such costs are not
inconsistent with the NCP. Future Response Costs do not include DOI Future Response Costs or
any costs associated with the Site that are not related to Operable Unit 1, Operable Unit 2, or
Operable Unit 3, as those terms are defined by this Consent Decree.

“Interest” shall mean interest at the rate specified for interest on investments of the EPA
Hazardous Substance Superfund established by 26 U.S.C. § 9507, compounded annually on
October 1 of each year, in accordance with 42 U.S.C. § 9607(a). The applicable rate of interest
shall be the rate in effect at the time the interest accrues. The rate of interest is subject to change
on October 1 of each year.

“Matters Addressed in this Consent Decree” shall mean all response actions taken and to
be taken at Operable Unit 1,0perable Unit 2 and Operable Unit 3, the Work, Retention of
Records, Past Response Costs, Future Response Costs, Future Oversight Costs, and DOT Future
Response Costs, as those terms are defined in this Consent Decree; all past response actions
performed by or on behalf of the United States or the Settling Defendants; and all response costs
incurred by the Settling Defendants at or in connection with the Site through December 31,2001.
“Matters Addressed in this Consent Decree” do not include those response costs or response
actions as to which the United States has reserved its rights under this Consent Decree (except
for claims for failure to comply with this Decree), in the event that the United States asserts
rights against Settling Defendants coming within the scope of such reservations.

“MultimediaConsent Decree” shall mean the Consent Decree entered by this Court on

November 13, 1995, in the matter captioned United States of America and Commonwvealth of
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Pennsylvania v. Horsehead Resource Development Company, Inc. and Horsehead Industries,

Inc., Civil Action No. 92-0008 (M.D. Pa.).

“Municipal Sewage Sludge” shall mean any solid, semi-solid, or liquid residue removed
during the treatment of municipal waste water or domestic sewage, and may include residue
removed, all or in part, during the treatment of wastewater from manufacturing or processing
operations, provided that such residue has essentially the same characteristics as residue removed
during the treatment of domestic sewage.

“Municipal Solid Waste” shall mean household waste and solid waste collected from
non-residential sources that is essentially the same as household waste. While the composition
of such wastes may vary considerably, municipal solid waste generally is composed of large
volumes of non-hazardous substances(e.g., yard waste, food waste, glass, and aluminum) and
can contain small amounts of other wastes as typically may be accepted in RCRA Subtitle D
landfills.

“National Contingency Plan” or “NCP” shall mean the National Oil and Hazardous
SubstancesPollution Contingency Plan promulgated pursuant to Section 105 of CERCLA, 42
U.S.C. § 9605, codifiedat 40 C.F.R. Part 300, and any amendmentsthereto.

“Non-Owner Settling Defendants” shall mean Viacom International Inc. and TCI Pacific
Communications, Inc.

“Operable Unit 1 or “OU1” shall mean the physical areas remediated, to be remediated,
or subject to potential semediation under the Remedial Action for OU1 selectedby EPA and set
forth in the OU1 ROD and as further described in the OU1 Final Design developed pursuant to

Paragraph 13.f.and approved by EPA.
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“Operable Unit 2” or “OU2” shall mean the physical materials that comprise the Cinder
Bank, as well as areas where work has been or is to be performed pursuant to the Revised PRT
Work Plan, as required by the Multimedia Consent Decree, and the U2 ROD, modified as
described in the OU2 ESD. The definition of OU2 for purposes of this Consent Decree shall not
include surface water, ground water or surface and subsurface soil or other materials contiguous
or non-contiguous to the Cinder Bank, except to the extent that such media are addressed by
specificwork required pursuant to the Revised PRT Work Plan, as required by the Multimedia
Consent Decree, the OU2 ROD, modified as described in the OU2 ESD, and the OU2 O&M
Plan.

“Operable Unit 3” or “OU3” shall mean all Residential Properties located within the
sampling eligibility boundaries for the Remedial Action for OU3, as those boundaries are
specificallydescribed in Section IV of the OU3 ROD, and/or as those boundaries come to exist
following adjustments, if any, approved by EPA during implementation of the Remedial Action
for OU3. Pursuantto Section IV of the OU3 ROD, any adjustmentsto the sampling eligibility
boundaries shall be made pursuant to criteria determined during Remedial Design for OU3 and
approved by EPA, in consultation with PADEP. For purposes of this Consent Decree, OU3 shall
not include (1) any land or buildings that are or were associated with the current or former
operations of Settling Defendants or their predecessors, includingthe land and buildings
comprising the East and West Plants, or (2) any land containing, or buildings located on, fill
material containing hazardous substancesthat has been transported to such land or buildings

from the Cinder Bank or the East or West Plants.
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“Operation and-Maintenance for OU1” or “OU1 O & M shall mean all activitiesrequired
to maintain the effectiveness of the OU1 Remedial Action as required under the QU1 Operation
and Maintenance Plan approved or developed by EPA pursuant to this Consent Decree.

“Operation and Maintenance for QU2” or “OU2 O&M?” shall mean all activities required
to maintain the effectiveness of the OU2 Remedial Action as required under the QU2 Operation
and Maintenance Plan approved or developed by EPA pursuant to this Consent Decree.

“Operation and Maintenance for OU3” or “OU3 O&M?” shall mean all activitiesrequired
to maintain the effectiveness of the OU3 Remedial Action as required under the OU3 Operation
and Maintenance Plan approved or developed by EPA pursuant to this Consent Decree.

“Operation and Maintenance Plan for OU2” or “OU2 O&M Plan” shall mean the
document developed pursuant to Paragraph 22 of this Consent Decree and approved by EPA, and
any amendments thereto.

“OU1 Supervising Contractor””shall mean the principal contractor retained by the
Settling Defendants to superviseand direct the implementation of the Work relating to Operable
Unit 1under this Consent Decree.

“OU3 SupervisingContractor” shall mean the principal contractor retained by the
Settling Defendants to supervise and direct the implementationof the Work relating to Operable
Unit 3 under this Consent Decree.

“Owner Settling Defendants” shall mean Horsehead Industries, Inc. and Horsehead
Resource Development Company, Inc.

“PADEP” shall mean the Pennsylvania Department of Environmental Protection and any

successor departments or agencies of the Commonwealth.
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“Palmerton Zinc Pile Special Account” shall mean the special account established for use
at the Site by EPA pursuant to Section 122(b)(3) of CERCLA, 42 US.C. § 9622(b)(3).

“Paragraph” shall mean a portion of this Consent Decree identified by an Arabic numeral
or anupper case letter.

“Parties” shall mean the United States and the Settling Defendants.

“Past. Response Costs” shall mean all costs not inconsistent with the NCP, including, but
not limited to, direct and indirect costs, that the United States paid at or in connectionwith the
Sitethrough December 31,2001, plus Interest on all such costs which has accrued pursuant to 42
U.S.C. § 9607(a) through the Effective Date.

“Performance Standards for OU1” shall mean the cleanup standards and other measures
of achievement of the remedial action objectives (set forth on page 6 of the OU1 ROD) for OU1,
which standardsare to be developed by Settling Defendants and approved by EPA during the
Remedial Design for OU1 .

“Performance Standards for OU2” shall mean the cleanup standards and other measures
of achievement of the remedial action objectives (set forth in Section V11 of the OU2 ROD) for
OU2, which are required by or developed pursuant to Paragraphs 74-89 of the Multimedia
Consent Decree, and any modified or additional standards that may be developed during the
implementation of the Multimedia Consent Decree or the OU2 ROD, as modified by the OU2
ESD.

“Performance Standards for OU3” shall mean the cleanup standards and other measures
of achievement of the goals of the Remedial Action for OU3. The Performance Standards for
the Contingent Remedy identified in the OU3 ROD include those standards set forth on pages

57-63 of the OU3 ROD (attached to this Consent Decree as Appendix A3), and any modified or
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additional standardsthat are developed by the Settling Defendants and approved by EPA during
the Remedial Design for OU3.

“Plaintiff’ shall mean the United States.

“RCRA” shall mean the Solid Waste Disposal Act, as amended, 42 U.S.C. §§ 6901 ez
seq. (also known as the Resource Conservationand Recovery Act).

“Record of Decision for OU1” or “OU1 ROD’ shall mean the EPA Record of Decision
relating to Operable Unit 1 of the Site, signed on September 4, 1987, by the Regional
Administrator, EPA Region III, and all attachmentsthereto. The OU1 ROD is attached to this
Consent Decree as Appendix Al.

“Record of Decision for OU2” or “OU2 R O D shall mean the EPA Record of Decision
relating to Operable Unit 2 of the Site, signed on June 29, 1988, by the Regional Administrator,
EPA Region I, and all attachments thereto.

“Record of Decision for OU3” or “OU3 R O D shall mean the EPA Record of Decision
relating to Operable Unit 3 at the Site, signed on October 9,2001, by the Regional
Administrator, EPA Region 111,and all attachmentsthereto. The OU3 ROD is attached to this
Consent Decree as Appendix A3.

“Remedial Action for OU1” or “OU1 Remedial Action” shall mean those activities,
except for Operation and Maintenance, to be undertaken by the Settling Defendants to implement
the OU1 ROD, in accordance with the final OU1 Remedial Design and OU1 Remedial Action
Work Plans and any other plans approved by EPA.

“Remedial Action for OU2” or “OU2 Remedial Action” shall mean those activities,

except for Operation and Maintenance, to be undertaken by the Owner Settling Defendants to
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implementthe OU2 ROD, modified as described in the OW2 ESD, in accordance with
Paragraphs 74-89 of the Multimedia Consent Decree and any amendments thereto.

“Remedial Action for OU3” or “OU3 Remedial Action” shall mean those activities,
except for Operation and Maintenance, to be undertaken by the Settling Defendantsto implement
the OU3 ROD, in accordance with the final OU3 Remedial Design and OU3 Remedial Action
Work Plans and any other plans approved by EPA.

“Remedial Action Work Plan for OU1” shall mean the document developed pursuant to
Paragraph 14 of this Consent Decree and approved by EPA, and any amendmentsthereto.

“Remedial Action Work Plan for OU3” shall mean the document developed pursuant to
Paragraph 28 of this Consent Decree and approved by EPA, and any amendmentsthereto.

“Remedial Design for OU1” or “OU1 Remedial Design” shall mean those activitiesto be
undertaken by the Settling Defendants to develop the final plans and specifications for the
Remedial Action for OU1 pursuant to the Remedial Design Work Plan for OUT.

“Remedial Design for OU3” or “OU3 Remedial Design” shall mean those activitiesto be
undertaken by the Settling Defendants to develop the final plans and specifications for the
Remedial Action for OU3 pursuant to the Remedial Design Work Plan for OU3.

“Remedial Design Work Plan for OU1” shall mean the document submitted by Settling
Defendants and approved by EPA as set forth in Paragraph 13.a. of this Consent Decree, and any
amendmentsthereto. The Remedial Design Work Plan for OU1 is attached to this Consent
Decree as Appendix C1.

“Remedial Design Work Plan for OU3” shall mean the document developed by Settling

Defendants and approved by EPA as set forth in Paragraph 27.a. of this Consent Decree, and any

19



amendmentsand revisions thereto. The Remedial Design Work Plan for OU3 is attached to this
Consent Decree as Appendix C2.

“Residential Property or Properties” shall mean single and multi-family dwellings,
apartment complexes, vacant lots in residential areas, schools, daycare centersand playgrounds,
parks and greenways, and any other property specifically determined by EPA pursuant to the
OU3 ROD to be eligible for sampling in connectionwith the Remedial Action for OU3.

“Revised PRT Work Plan” shall mean the Work Plan approved by EPA, including any
attachmentsand amendments thereto, for design and installation of pollution reduction
technologies at OU2 as required by Paragraphs 74-89 of the Multimedia Consent Decree.

“Section” shall mean a portion of this Consent Decree identified by a Roman numeral.

“Settling Defendant;” shall mean Horsehead Industries, Inc., Horsehead Resource
Development Company, Inc., Viacom International Inc., and TCI Pacific Communications, Inc.

“Site:’ shall mean the Palmerton Zinc Pile Superfund Site, including Operable Units 1
through 4 as designated by EPA, located in Palmerton, Carbon County, Pennsylvania, and all
areas adjacentto or in the vicinity of the Site that have been impacted by releases or threatened
releases of hazardous substancesat or from the Site.

“United States” shall mean the United States of America.

“Viacom-Horsehead Settlement Agreement” shall mean the Settlement Agreement
executed on February 14,2002, between the Owner Settling Defendants, on the one hand, and
Settling Defendant Viacom International Inc., on the other hand-

“Waste Material” shall mean (1) any “hazardous substance” under Section 101(14) of

CERCLA, 42 U.S.C. § 9601(14); (2) any pollutant or contaminant under Section 101(33) of
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CERCLA, 42 U.S.C. § 9601(33); and (3) any “solid waste” under Section 1004(27) of RCRA, 42
US.C. § 6903(27).

‘Work” shall mean all activities Settling Defendants are required to perform under this
Consent Decree, exceptthose required by Section XXV (Retention of Records).

V. General Provisions

5. Obiectivesof the Parties. The objectives of the Parties in entering into this

ConsentDecree are to protect public health and welfare and the environment at the Site by the
design and implementation of response actions at OU1,0U2, and OU3 by the Settling
Defendants, to provide access to the Site necessary to perform and oversee the Work, to
reimburse response costs of the Plaintiff, and to resolve the claims of Plaintiff against Settling
Defendants and the claims of Settling Defendants against Plaintiff, as provided in this Consent
Decree.

6. Commitments by Settling Defendants. By entering into this Consent Decree,
Settling Defendants are not, nor should they be construed to be, admitting any liability for
matters addressed herein or any findings of facts or conclusions of law contained herein.
Notwithstanding this denial of liability, the Settling Defendants agree as follows:

a. Settling Defendants shall finance and perform the Work in accordance
with this Consent Decree, the OU1 ROD, the OU2 O&M Plan, the OU3 ROD, and all work
plans and other plans, standards, specifications, and schedules set forth herein, or developed by
the United States or by Settling Defendants and approved by EPA pursuant to this Consent
Decree. Settling Defendants shall also reimburse or pay the United States for Past Response
Costs, Future Response Costs, and DOI Future Response Costs as provided in this Consent
Decree. Owner Settling Defendantsalso shall provide access to the Site and other property in

accordance with SectionIX (Access and Institutional Controls) of this Consent Decree.
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b. Settling Defendants Viacom and TCI Pacific shall comply with EPA
Unilateral Administrative Order, EPA Docket No. I11-99-002-DC, issued on December 10, 1999
(the “UAO), and shall perform all work required under the UAO in accordance with the terms
of the UAO, until such time as the UAOQ is superseded by this Consent Decree pursuant to this
Paragraph. Upon the Effective Date, this Consent Decree shall supersede the UAO with respect
to all subsequent obligations and the UAO shall be terminated. Unless and until this Consent
Decree is entered by the Court, the UAO shall not be superseded. Any documentsthat are
required to be submitted under this Consent Decree that have been submitted by Settling
Defendants Viacom and TCI Pacific pursuant to the UAO need not be resubmitted after the date
that this Consent Decree supersedesthe UAO, unless EPA determines that such submittal is
inadequate.

C. The Settling Defendants have commenced certain portions of the Work
relating to QU3 prior to the Effective Date. To the extent that Settling Defendants have fulfilled
obligationsunder this Consent Decree prior to the Effective Date, Settling Defendants shall also
be deemed to have fulfilled such obligations under this Consent Decree.

d. The obligations of Settling Defendants to finance and perform the Work
and to pay amounts owed the United Statesunder this Consent Decree are joint and several,
unless explicitly limited to less than all Settling Defendants in this Consent Decree. In the event
of the failure of any one or more Settling Defendants to implement the requirements of this
Consent Decree, the remaining Settling Defendants shall complete all such requirements.

e. In the event that any of the Settling Defendants files for bankruptcy or is
placed involuntarily in bankruptcy proceedings after the Effective Date, such Settling Defendant

shall notify the United States within three (3) days of such filing. The United States



acknowledgesthat on August 19,2002, Horsehead Industries, Inc. and Horsehead Resource
Development Company, Inc. filed a petition for bankruptcy under Chapter 11 of the U.S.
Bankruptcy Code, 11U.S.C. § 101, ef seq., in the United States Bankruptcy Court for the
Southern District of New York, Case No. 02-14024.

7. Effect of Settlement on Certain Pre-Existing Agreements and Orders.

a. Upon the Effective Date, this Consent Decree shall supersede and
terminate, with respect to any outstanding obligations of Settling Defendants or the United States
relating specifically to OU1, OU2, or OU3, the Administrative Order by Consent in the Matter of
Palmerton Zinc Site, EPA Docket No. II-85-23-DC, dated September 24,1985, and any
amendments thereto, between the United States and Respondents Horsehead Industries, Inc., and
its Division, the New Jersey Zinc Company, and Gulf & Western Industries, Inc.; the
Administrative Order for Removal Response Activities, EPA Docket No. I1I-92-06-DC, dated
February 11,1992, issued by the United States to Paramount Communications Inc.; and the 1999
UAQO as set forth in Paragraph 6.b., above.

b. Upon receipt by the United States of the payment due under
Paragraph 77.e. of this Consent Decree, this Consent Decree shall supersede, with respect to any
subsequent obligations of Settling Defendants or the United States relating specifically to OU1,
0U2, or OU3, the Consent Decree between the United States and Zinc Corporation of America,

a Division of Horsehead Industries, Inc., in the matter captioned United Statesv. Zinc

Corporation of America, Civil Action No. 88-1688 (M.D. Pa.), entered on October 14, 1988.
C. Nothing in this Consent Decree shall supersede or otherwise affect any

obligations of the Parties under any agreements between the United States and any Settling
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Defendant relating to the Site, other than those agreements specifically identified in Paragraphs
6.b, 6.c, 7.a, or 7.b of this Consent Decree.

d. Notwithstanding any other provision of this Consent Decree, this Consent
Decree specifically does not supercedeand has no effect on the obligations of Settling
Defendants Horsehead Industries, Inc. and Horsehead Resource Development Corporation, Inc.
under the Multimedia Consent Decree. The Multimedia Consent Decree remains in full force
and effect, and the United States’retains all rights to enforce that Decree pursuant to its terms.

8. Settlement A greement Between Settling Defendant VViacom and Owner Settling

Defendants. The Parties recognize and acknowledgethat on February 14,2002, a Settlement
Agreement was executed between the Owner Settling Defendants, on the one hand, and Settling
Defendant Viacom, on the other hand (“Viacom-Horsehead Settlement Agreement”). This
Viacom-Horsehead Settlement Agreement does not affect the Settling Defendants’ obligationsto
the United States under the terms of this Consent Decree. However, the Parties understand that
the Owner Settling Defendants and Viacom will implement their obligationsunder the Consent
Decree in accord with the terms of the VViacom-Horsehead Settlement Agreement, and nothing in
this Consent Decree shall alter the terms and meaning of the Viacom-Horsehead Settlement
Agreement as between the Owner Settling Defendants and Viacom.

9. Compliance With Applicable Law. All activitiesundertaken by Settling

Defendants pursuant to this Consent Decree shall be performed in accordance with the
requirements of all applicable federal and state laws and regulations. Settling Defendants must
also comply with all applicable or relevant and appropriate requirements of all federal and state

environmental laws as set forth in the OU1 ROD, OU2 ROD, QU2 ESD, and the OU3 ROD.
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The activitiesconducted pursuant to this Consent Decree, if approved by EPA, shall be
consideredto be consistent with the NCP.
10. Permits.

a. As provided in Section 121(e) of CERCLA and Section 300.400(e) of the
NCP, no permit shall be required for any portion of the Work conducted entirely on-site (i.e.,
within the areal extent of contamination or in very close proximity to the contaminationand
necessary for implementation of the Work). Where any portion of the Work that is not on-site
requires a federal or state permit or approval, Settling Defendants shall submit timely and
complete applicationsand take all other actions necessary to obtain all such permits or approvals.

b. The Settling Defendants may seek relief under the provisions of
Section XVIII (Force Majeure) of this Consent Decree for any delay in the performance of the
Work resulting from a failure to obtain, or a delay in obtaining, any permit required for the
Work.

C. This Consent Decree is not, and shall not be construed to be, a permit
issued pursuant to any federal or state statute or regulation.

11. Notice to Successors-&Title.

a Within fifteen (15) days after the Effective Date of this Consent Decree,
for any property owned or controlled by any Settling Defendant that is located within OU1 or
0U?2, such Settling Defendant(s) shall submit to EPA for review and approval a proposed notice
to be filed with the Recorder’s Office (or Registry of Deeds or other appropriate office), Carbon
County, Commonwealth of Pennsylvania, providing notice to all successors-in-title: (1) that the
property is part of OU1 or OU2, that EPA selected a remedy for OU1 on September4,1987,

and/or for OU2 on June 29,1988 (modified as described in the OU2 ESD issued on August 27,
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2002); and (2) that potentially responsible parties have entered into a Consent Decree requiring
implementation of the remedies at OU1 and OU2. Such notice(s) shall identify the United States
District Court in which the Consent Decree was filed, the name and civil action number of this
case, and the date the Consent Decree was entered by the Court.

1) Property owned or controlledby Owner Settling Defendants

within OU1. Withinten (10) days of Owner Settling Defendants’ receipt of EPA’s approval
of the above proposed notice, the Owner Settling Defendant(s) shall record the notice(s) for the
following parcels: (i) Parcel No. 29-33-90; (ii) Parcel No. 18-32-A9; (iii) Parcel No. 30-33-
Al; (iv) Parcel No. 42-33-B6; and (v) Parcel No. 42-33-B7. Upon recordation of the notice for
the identified parcels, the Owner Settling Defendants may remove any prior notice placed on
those parcels by the Owner Settling Defendants pursuant to the 1999 UAQ. If between
January 1,2000, and the Effective Date, any Settling Defendant(s) acquired ownership or
control over any additional parcels located within OU1, the applicable Settling

Defendant(s) shall record the EPA-approved notice with respect to such additional parcels
within sixty (60) days of EPA’s approval of the notice. Settling Defendant(s) shall provide
EPA with a certified copy of the recorded notice(s) within ten (10) days of recording such
notice(s).

©) Properly owned or controlled by Owner Settling Defendants

within OU2. Within ten (10) days of Owner Settling Defendants’ receipt of EPA’s approval of
the above proposed notice, the Owner Settling Defendant(s) shall record the approved notice(s)
for the specific properties identified on Appendix B 1to this Consent Decree. Settling
Defendant(s) shall provide EPA with a certified copy of the recorded notice(s) within ten (10)

days of recording such notice(s).
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b. At least thirty (30) days prior to the conveyance of any interestin property
located within OU1 and OU?2 including, but not limited to, fee interests, leasehold interests, and
mortgage interests, the Settling Defendant(s) conveyingthe interest shall give the grantee written
notice of (i) this Consent Decree, (ii) any instrument by which an interest in real property has
been conveyed that confers a right of accessto QU1 or OU2 (hereinafterreferred to as “access
easements”) pursuant to Section IX (Access and Institutional Controls), and (iii) any instrument
by which an interest in real property has been conveyed that confersaright to enforce
restrictions on the use of such property (hereinafter referred to as “restrictive easements”)
pursuant to SectionIX (Access and Institutional Controls). At least thirty (30) days prior to such
conveyance, the SettlingDefendant(s) conveyingthe interest shall also give written notice to
EPA and the Commonwealth of the proposed conveyance, including the name and address of the
grantee, and the date on which notice of the Consent Decree, access easements, and/or restrictive
easementswas given to the grantee. Provision of notice to EPA shall not be construed to require
EPA approval of such sale or conveyance. However, Owner Settling Defendants shall require,
as a condition of such conveyance, that any grantee of property within OU1 or OU2 execute an
agreement that grants access to such property consistent With the requirements of SectionIX
(Access and Institutional Controls) of this Consent Decree.

C. In the event of any such conveyanceby a Settling Defendant, that Settling
Defendant’s obligationsunder this Consent Decree, including, but not limited to, its obligations
pursuant to Section IX (Access and Institutional Controls) of this Consent Decree, shall continue
to be met by the Settling Defendant. In no event shall conveyance by a Settling Defendant, or
assignment of this Consent Decree, release or otherwise affect the liability of that Settling

Defendant to comply with all provisions-of this (%onsgn‘t_l)ecree, absent the prior written consent
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of EPA. If the United States approves, the grantee may perform some or all of the Work under
this Consent Decree. However, Horsehead may not assign its rights and obligationsunder this
Consent Decree to the grantee except as set forth in Paragraph2.b., above.

V1. Performance of the Work By Settling Defendants

A Work on Ooerable Unit 1

12. = Selection of Contractors.

a. OU1 Supervising Contractor. .

(1)  Allaspectsof the Work relating to Operable Unit 1to be
performed by Settling Defendants pursuant to Sections VI (Performance of the Work by
Settling Defendants), VII (Remedy Review), VIII (Quality Assurance, Sampling, and Data
Analysis), and XV (Emergency Response) of this Consent Decree shall be under the direction
and supervision of the OU1 Supervising Contractor. On January 27,2000, EPA approved
Adrian Brown Consultants, Inc. as the Supervising Contractor forOU1. On April 3,2002,
Settling Defendants notified EPA that they proposed to change their OU1 Supervising
Contractorto Frank & Cowles, Inc. On May 2,2002, EPA approved Frank & Cowles, Inc. as
the OU1 Supervising Contractor. On September 1,2002, Frank & Cowles, Inc. changed its
name to Frank & West Environmental Engineers, Inc.

%) If at any time Settling Defendants propose to change their OU1
Supervising Contractor, Settling Defendants shall notify EPA and NPS, with a copy to the
Commonwealth, in writing of the name, title, and qualificationsof the contractor proposed to
be the new QU1 Supervising Contractor and must dotain a notice of acceptance of such change
from EPA, after a reasonable opportunity for review and comment by NPS and the
Commonwealth, before the new OU 1 Supervising Contractor performs, directs, or supervises

any Work under this Consent Decree.
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(3) If EPA fails to provide written notice of its acceptance or
disapprovalas provided in this Paragraph and this failure prevents the Settling Defendants
from meeting one or more deadlines in a plan approved by EPA pursuant to this Consent
Decree, Settling Defendants may seek relief under the provisions of Section XVIII (Force
Majeure) of the Consent Decree.

b. Other QU1 Contractors and Subcontractors.

(1)  The Settling Defendants shall submitto EPA, NPS, and the
Commonwealth, for acceptance by EPA, the names and qualifications of any additional
contractors and subcontractors they propose to use to implement any significantaspect of the
Work relating to OU1 before such contractor or subcontractorperforms any work. If EPA
does not respond with a notice accepting or disapprovingthe proposal for additional
contractors and subcontractors within fourteen (14) days of receipt by EPA of Settling
Defendants’ submission, the proposal for use of the identified additional contractors and
subcontractors shall be deemed accepted.

) In the event EPA disapproves any proposed contractor or
subcontractor, Settling Defendants shall submitto EPA, NPS, and the Commonwealth a list of
at least three contractorsor subcontractors, including the qualifications of each, that would be
acceptable to them within ten (10) days of receipt of EPA’s notice of disapproval. EPA will
provide written notice of the names of any contractor(s) or subcontractor(s) whose selection it
would accept. Settling Defendants may select any contractor or subcontractor from that list
and shall notify EPA, NPS, and the Commonwealth of the name of the contractor or

subcontractor selected within five (5) days of EPA’s written notice.
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13. Remedial Design for OQU1.

a. In March 2000, Settling Defendants submitted,and EPA approved, a work
plan for the design of the Remedial Action at OU1 (“OU1 Remedial Design Work Plan”). EPA
subsequentlyapproved a revised work plan in August 2000. The OU1 Remedial Design Work
Plan (as revised in August 2000) is attached hereto as Appendix C1 and is incorporated into and
enforceableunder this Consent Decree. The Settling Defendants have also submitted to EPA a
Health and Safety Plan for QU1 for field design activities which conforms to the applicable
Occupational Safety and Health Administration and EPA requirements including, but not limited
to, 29 CFR. § 1910.120.

b. Settling Defendants have initiated implementation of, and shall continue to
implement, the OU1 Remedial Design Work Plan in accordance with the requirements of the
Work Plan, tisParagraph 13 of this Consent Decree, and the approved schedule for review and
approval pursuant to Section X1 (EPA Approval of Plans and Other Submissions).

C. On August 4,2000, Settling Defendants submitted to EPA a Preliminary
Design for QU1 (“OU1 Preliminary Design”) which incorporates approximately thirty percent
(30%) of the design effort. EPA provided conditional approval of the OU1 Preliminary Design
on August 7,2000. Included in the OU1 Preliminary Design are plans and specifications for
pilot tests to be performed in order to determine whether certain methods or technologieswould
be effective at meeting the remedial action objectives of the OU1 ROD. An initial pilot test was
performed in October 2001, and the results of the pilot test were summarized in a (First) Test
Plot Report dated January 10,2002, which also included a proposal for a second pilot test.

d. EPA has approved a second pilot test Work Plan for non-NPS property

located within OU1. Within 45 days of completion of the second pilot test, Settling Defendants
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shall submita (Second) Test Plot Reportto EPA and NPS, with a copy to the Commonwealth.
NPS may also submita proposal for a pilot test to be performed by Settling Defendants on
property owned by NPS in QU1.
e. Upon receipt of the (Second) Test Plot Report and, if applicable, the NPS

Pilot Report, EPA shall either approve or disapprovethe Reports as provided in Section X1 (EPA
Approval of Plans and Other Submissions). In the eventthat EPA disapproves the Report(s) and
determinesthat modification of the Report(s) is necessary, or that one or more additional pilot
tests are required, Settling Defendants shall modify the Report(s) as directed by EPA, or perform
such other pilot tests as required by EPA and submit the results of such test[s] to EPA andNPS,
with a copy to the Commonwealth, in the form of an additional Test Plot Report[s]. Upon
approval, approval with conditions, or modification by EPA, as provided in Section XI (EPA
Approval of Plans and Other Submissions), of the (Second) Test Plot Report, the NP S Pilot
Report, and/or a subsequent Test Plot Report, the approved test plot reports shall constitute the
Final Test Plot Reports. Within forty-five (45) days after EPA approves the Final Test Plot
Reports, Settling Defendants shall submitan QU1 Pre-Final Design to EPA for review and
approval, with a copy to NPS and the Commonwealth. This submittal shall represent
approximately ninety percent (90%) of the design effort. The OU1 Pre-Final Design shall
address all of EPA’s comments on the OU1 Preliminary Design and on the Final Test Plot
Rgoort and shall include, at a minimum:

(1) pre-final plans, specifications, and schedules;

¥ a Pre-Final OU1 Operation and Maintenance Plan (“OU1 O&M

Plan™);
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3) Performance Standards for OU1, includingspecific Performance
Standards for measuring the success of the application of the revegetation components as well
as the success of the establishmentof the vegetative growth;

4) a Pre-Final OU1 Construction Management Plan;

(5)  aPre-Final OU1 Construction Quality Assurance Plan (“OU!1
CQAP”) (detailing the approachto quality assurance during construction activitiesat OU1, and
specifying a quality assurance official (“OU1 QA Official”), independent of the OU1
Supervising Contractor, to conduct a quality assurance program during the constructionphase
of the project);

(6)  aPre-Final OU1 Sampling and Analysis Plan (“OU1 SAP™),
directed at measuring progress towards meeting the Remedial Action objectives of the QU1
ROD and the Performance Standards for OU1;

@ a Pre-Final OU1 Health and Safety Plan for field activities
required by the Pre-Final/Final Design which conforms to applicable Occupational Safety and
Health Administration and EPA requirements including, but not limited to, 29 C.F.R. §
1910.120;

(8)  aPre-FinalOU1 DecontaminationPlan which provides
procedures and plans for decontamination of equipment and disposal of contaminated
materials;

9 a Pre-Final OU1Contingency Plan;

(10) aPre-Final OU1 Permitting Requirements Plan for any work that
may require permits; and

(11) aPre-Final OU1 Property Access Plan.
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f. Upon approval, approval with conditions, or modificationsby EPA, as

provided in Section XI (EPA. Approval of Plans and Other Submissions), of the OU1 Pre-Final

Design, including the required Performance Standards therein, the Performance Standards as

approved shall become OU1 Performance Standardsas that term is defined in the Consent

Decree. Within forty-five (45) days after EPA approvesthe OU1 Pre-Final Design, Settling

Defendants shall submit an OU1 Final Design for the remedy to EPA for reviewand approval,

wrth a copy to NPS and the Commonwealth. The OU1 Final Design, which shall address all of

EPA’s comments on the OU1 Pre-Final Design, shall include, at a minimum:

@)
(2)

calculations; and

final plans, specifications, and schedules;

the final OU1 O&M Plan;

the final OU1 ConstructionManagementPlan;

the final OU1 CQAP;

the final OU1 SAP;

the final OU1 Health and Safety Plan for field activities;
the final OU1 Decontamination Plan;

the final OU1 Contingency Plan;

the final OU1 Permitting Requirements Plan, if necessary;
the final OU1 Property Access Plan;

an OU1 Design Analysis Report that contains all of the Design

a final project delivery strategy.
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14. Remedial Action for QU1.

a. Upon approval, approval Wi conditions, or modificationby EPA, as
,providedin Section XI (EPA Approval of Plans and Other Submissions), of all components of
the OU1 Final Design submittal, the OU1 Final Design submittal shall serve as the OU1
Remedial Action Work Plan and shall be incorporatedinto this Consent Decree and made an
enforceablepart hereof. The Settling Defendants shall implement the activities required under
the OU1 Remedial Action Work Plan in accordance with the schedulesand methodologies
contained therein.

b. The Settling Defendants shall submitto EPA, with a copy to NPS and the
Commonwealth, all plans, submittals, or other deliverablesrequired under the OU1 Remedial
Action Work Plan in accordance with the approved scheduletherein for review and approval by
EPA pursuant to Section XI (EPA Approval of Plans and Other Submissions). Unless otherwise
directed by EPA or required under the OU1 Remedial Design Work Plan, the Settling
Defendants shall not commence physical activitiesat OU1 prior to the date for commencement
set forth in the approved schedule in the OU1 Remedial Action Work Plan.

C. If SettlingDefendants seek to retain a construction contractor to assist in

.the performance of the OU1 Remedial Action, then Settling Defendants shall submit to EPA not
later than five (5) business days after publishing the solicitation documents a copy of those
portions of the solicitation documents, including but not limited to the relevant portions of the
Request For Proposals, that are not subject to claims of business confidentiality. Settling
Defendants shall ensure that the requirements of the final OU1 Health and Safety Plan for field
activitiesaccepted by EPA and the final OU1 Decontamination Plan approved by EPA are met

by all of Settling Defendants' contractors.
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d. Within thirty (30) days after EPA approves the OU1 Remedial Action
Work Plan, Settling Defendants shall notify EPA, NPS, and the Commonwealth in writing of the
name, title, and qualificationsof any construction contractor(s) proposed to be used in carrying
out Work relating to OU1 under this Consent Decree. Not later than forty-five (45) days after
EPA’s acceptance of the OU1 Remedial Action contractor(s), Settling Defendants shall submit to
EFA for review and approval, with a copy to NP S and the Commonwealth, an updated OU 1
Construction Management Plan, an updated OU1 Health and Safety Plan for field activities, and
an updated OU1 Decontamination Plan for field activities. The OU1 Construction Management
Plan shall identify key personnel, their experience, their qualifications, and their responsibilities
for construction activities, and shall include a detailed schedule for completing all construction
activities. Upon approval by EPA pursuantto Section XI (EPA Approval of Plans and Other
Submissions), the OU1 ConstructionManagement Plan shall be incorporated into this Consent
Decree and made an enforceable part hereof.

e. Resident Supervisor for QU1 . Following EPA approval, approval with )
conditions, or modification by EPA, as provided in Section XI (EPA Approval of Plans and
Other Submissions), of all components of the OU1 Final Design submittal, and prior to
commencementof any on-Site Work under the OU1 Remedial Action Work Plan, the Settling
Defendants shall submit to EPA, NPS, and the Commonwealth the name and qualificationsof a
Resident Supervisorto be present at the Site during construction to ensure that the Work is
performed in accordance with the approved OU1 Remedial Action Work Plan. The OU1
Resident Supervisor shall be familiarwith all aspects of the OU1 Remedial Design approved by

EPA. EPA retainsthe right to disapprove the use of any Resident Supervisorproposed by

Settling Defendants. In the event EPA disapproves the use of any proposed Resident Supervisor,
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Settling Defendants shall submit to EPA, NPS , and the Commonwealtha list of at least three
replacements, including the qualificationsof each, who waould be acceptable to them within five
(5) business days of receipt of EPA’s notice. EPA will provide written notice of the names of
any replacements whose use it would accept. Settling Defendants may select any replacement
from the EPA notice and shall notify EPA, NPS , and the Commonwealth of the name of the
replacement selected within three (3) business days of EPA’s written notice. Settling Defendants
shall ensure that the OU1 Resident Supervisor performs on-Site inspections as necessary to
ensure compliance with the approved OU1 Remedial Action Work Plan and that the results of
such inspections are promptly provided to Settling Defendants, EPA, NPS, and the
Commonwealth. The OU1 Resident Supervisormay act as the QA Official.

15.  Within thirty (30) days after EPA approves the OU1 Construction Management
Plan, Settling Defendants shall begin on-Site implementation of the OU1 Remedial Action,
unless EPA approves a later date based on prevailing conditions at the Site. Upon approval by
EPA of the OU1 Construction Management Plan, Settling Defendants shall implement and
comply with the schedules and terms of all deliverablesrelating to OU1 Remedial Action,
including the OU1 Remedial Action Work Plan and the OU1 Construction Management Plan.

16.  The Settling Defendants shall continue to implement the OU1 Remedial Action
and OU1 O&M Plan until the Performance Standards for OU1 are achieved and for so long
thereafter as is otherwise required under this Consent Decree.

17. Modification of the QU1 Work Plans.

a. If EPA determines that modificationto the Work specified in the OU1
Remedial Design Work Plan, the OU1 Remedial Action Work Plan, the OU1 Construction

Management Plan, the OU1 O&M Plan, and/or in other work plans developed for OU1 pursuant
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to this Consent Decree is necessary to achieve and maintain the Performance Standards for OU1
or to carry out and maintain the effectivenessof the remedy set forth in the OU1 ROD, EPA may
(1) require that such modificationbe incorporated into the OU1 Remedial Design Work Plan,
0OU1 Remedial Action Work Plan, OUI O&M Plan, and/or any other plan relating to such Work,
and/or (2) require that Settling Defendants’ submit a plan for EPA approval which incorporates
such modification to the Work and implement such approved plan. Provided, however, that a
modification may be required pursuant to this Paragraph only to the extent that it is consistent
with the scope of the remedy selected in the OU1 ROD.

b. For the purposes of this Paragraph 17 and Paragraphs 69 (Completion of
the Remedial Action for QU1) and 70 (Completion of the Work for OU1) only, the “‘scopeof the
remedy selected inthe OUI ROD is:

Q) tasks employing a revegetationtechnology or Combination of
revegetation technologies to achieve the remedial action objectives of minimizing direct
contact with contaminated soil, reducing the volume of runoff, reducing contamination in the
runoff, and mitigating environmental damage;

7 tasks associated with monitoring of Operable Unit 1 conditions
and the effectivenessofthe OU1 Remedial Action; and

(3) tasks associated with implementation of Section IX (Access and
Institutional Controls) of this Consent Decree as applicable to OU1.

C. If Settling Defendants object to any modification determined by EPA to be
necessary pursuant to this Paragraph, they may seek dispute resolution pursuant to Section XIX,

Paragraph 94 (Record Review). The OU1 Remedial Design Work Plan, OU1 Remedial Action
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Work Plan, OU1 O&M Plan, and/or related work plans shall be modified in accordance with the
final resolution of the dispute.

d. Settling Defendants shall implementany work required by any
modifications incorporated into the OU1 Remedial Design Work Plan, OU1 Remedial Action
Work Plan, OU1 O&M Plan, and/or in work plans developed in accordance with this Paragraph.

e. Nothing in this Paragraph shall be construed to limit EPA’s authority to
require performance of further response actions as otherwise provided in this Consent Decree.

18.  Settling Defendants acknowledge and agree that nothing in this Consent Decree,
the OU1 Remedial Design or the OU1 Remedial Action Work Plans constitutes a warranty or
representation of any kind by Plaintiff that compliance with the work requirements set forth in
the OU1 work plans will achieve the Performance Standards for OU1 or any other work plan for
OUl.

19.  Off-Site Shipment of Waste

a Settling Defendants shall, prior to any off-Site shipment of Waste Material
from OU1 to an out-of-state waste management facility, provide written notification to the
appropriate environmental official in the receiving facility's stateand to the EPA Project
Coordinator,with a copy to NPS, of such shipment of Waste Material. However, this
notification requirement shall not apply to any off-Site shipmentswhen the total volume of all
such shipments will not exceed 10 cubicyards.

(1) The Settling Defendants shall include in the written notification
the following information, where available: (a) the name and location of the facility to which
the Waste Material is to be shipped; (b) the type and quantity of the Waste Material to be

shipped; (c) the expected schedule for the shipment of the Waste Material; and (d) the method
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of transportation. The Settling Defendants shall notify the appropriatestate environmental
official in the state in which the planned receiving facility is located of major changes in the
shipmentplan, such as a decision to ship the Waste Material to another facility within the same
state, or to a facility in another state.

(2)  Theidentity of the receiving facility and state will be determined
by the Settling Defendants following the award of the contract for OU1 Remedial Action
construction. The Settling Defendants shall provide the information required by Paragraph
19.a. as soon as practicable after the award of the contractbut in no case less than seven (7)
days before the Waste Material is actually shipped.

b. Before shipping any Waste Materials from OU1 to an off-Site location,
Settling Defendants shall obtain EPA’s certification that the proposed receiving facility is
operating in compliance with the requirements of CERCLA Section 121(d)(3) and 40 CF.R.
§ 300.440. Settling Defendants shall only send Waste Materials from QU1 to an off-Site facility
that complies with the requirements of the statutory provision and regulations cited in the
preceding sentence.

B. Work on Operable Unit 2

20. Selection of Contractors.

a. In the event that Settling Defendants intend to engage a contractor to
perform any significantaspect of the Work relating to the OU2 O&M, the Settling Defendants
shall submit to EPA and the Commonwealth, for acceptance by EPA, the names and
qualifications of the contractors they propose to use before such contractor performs any work.
If EPA does not respond with a notice accepting or disapproving the proposal for use of

contractorswithin fourteen (14) days of receipt by EPA of Settling Defendants’ submission, the
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proposal for use of the identified contractor shall be deemed accepted. Settling Defendants
Viacom and TCI Pacific have submitted Frank & West as the contractor they intend to use to
perform significantaspects of the Work related to OU2 O&M. EPA has approved Viacom and
TCI Pacific’s use of Frank & West.

b. In the event EPA disapprovesany contractorproposed under Paragraph
20.a, Settling Defendants shall submitto EPA and the Commonwealtha list of at least three
contractors, including the qualifications of each, that would be acceptable to them within ten (10)
days of receipt of EPA’s notice of disapproval. EPA will provide written notice of the names of
any contractor(s) whose selection it would accept. Settling Defendants may select any contractor
from that list and shall notify EPA and the Commonwealth of the name of the contractor selected
within five (5) business days of EPA’s written notice.

21. Remedial Actions at OU2.

Settling Defendant HII is required to perform work at OU2 pursuant to the Multimedia
Consent Decree. As set forth in the OU2 ESD, EPA anticipates that performance of the work
required under Paragraphs 74-89 of the Multimedia Consent Decree should achieve the primary
remedial action objectives of the OU2 ROD, modified as describedin the OU2 ESD. Therefore,
this Consent Decree does not require specific remedial activities, except for OU2 O&M, beyond
those activitiesrequired under Paragraphs 74-89 of the Multimedia Consent Decree. Settling
Defendant HII will implement all activities required by the Multimedia Consent Decree in
accordance with the terms of that Multimedia Consent Decree, and all obligations imposed on
Settling Defendant HII under the Multimedia Consent Decree shall be exclusively enforced

under the Multimedia Consent Decree. Settling Defendant HII shall submit copies of all plans,



submittals, or other deliverables required under the Multimedia Consent Decree to the EPA
Alternate Project Coordinator.

22. Operation and Maintenance for OQU2.

a. Within thirty (30) days of entry of this Consent Decree, Settling
Defendants shall submitto EPA for approval a plan, includinga schedule for implementation, for
Operation and Maintenance for OU2 (“OU2 O&M Plan”). The OU2 O&M Plan shall include, at
a minimum:

(1) a Vegetation Plan for ensuring that areas of OU2 which have
been revegetated pursuant to the Revised PRT Work Plan, as required by the Multimedia
Consent Decree, are inspected regularly and that the vegetation is maintained,

(2)  aMonitoringPlan that describesthe frequency and methodology
used to monitor those portions of the Cinder Bank which contain internal fires;

(3)  plans and schedulesfor the preparation and submission of an
OU2 ContingencyPlan addressing the potential future need to cover and vegetate portions of
the Cinder Bank that contain internal fires;

(@ anupdated Health and Safety Plan for field activities occurring
in the area of the Cinder Bank which contain internal fires;

(5) & Decontamination Plan which provides procedures and plans for
decontamination of equipment and disposal of contaminated materials; and

(6)  anAccess Control Plan which describes how access to the
Cinder Bank will be limited.

b. Upon approval, approval upon conditions, or modification by EPA, as

provided in Section X1 (EPA Approval of Plans and Other Submissions) below, the OU2 O&M
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Plan shall be attached to this Consent Decree as Appendix C3 and shall be incorporated into and
become enforceable as part of this Consent Decree. The Settling Defendants shall implement all
activities required by the OU2 O&M Plan, and shall submitall plans, submittals, or other
deliverablesrequired under the OU2 O&M Plan to EPA and the Commonwealth, in accordance
with the approved schedule for review and approval by EPA pursuantto Section XI (EPA
Approval of Plans and Other Submissions).

23.  The Settling Defendants shall continue to implementthe OU2 O&M Plan for so
long as is necessary to maintain the QU2 Performance Standards and as otherwise required under
this Consent Decree.

24, Modification of the OU2 O&M Plan.

a. If EPA determines that modification to the Work specified in the OU2
O&M Plan is necessary to maintain the OU2 Performance Standards or to maintain the
effectivenessof the remedy set forth in the OU2 ROD, modified as described in the OU2 ESD,
EPA may (1) require that such modificationbe incorporatedinto the OU2 O&M Plan, and/or (2)
require that Settling Defendants submit a plan for EPA approval which incorporates such
modificationto the Work and implements such approved plan, provided, however, that a
modification may be required pursuant to this Paragraph only to the extent that it is consistent
with the scope of the activities required in the QU2 O&M Plan.

b. For the purposes of this Paragraph 24 and Paragraph 71 (Completion of
the Remedial Action for OU2) and Paragraph 72 (Completion of the Work for OU2) only, the
“scope of the activities required in the QU2 O&M Plan” means:

(1) tasks employing a technology or technologies discussed in the

0OU2 O&M Plan to maintain the QU2 Performance Standards;
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(2) tasksassociated with monitoring of OU2 conditions and the
effectiveness of the OU2 Remedial Action and O&M; and ) i

(3)  tasksassociated with implementation of SectionIX (Access and
Institutional Controls) of this Consent Decree as applicable to OU2.

C. If Settling Defendants object to any modification determinedby EPA to be
necessary pursuant to this Paragraph, they may seek dispute resolution pursuant to Section XIX
(Dispute Resolution), Paragraph 94 (Record Review). The OU2 O&M Plan and/or related work
plans shall be modified in accordance with the final resolution of the dispute.

d Settling Defendants shall implement any work required by any
modificationsincorporated in the QU2 O&M Plan, and/or in work plans developed in
accordance with this Paragraph.

e. Nothing in this Paragraph shall be construed to limit EPA’s authorityto
require performance of further response actions as otherwise provided in this Consent Decree.

25.  Settling Defendants acknowledge and agree that nothing in this Consent Decree
orthe OU2 O&M Plan constitutes a warranty or representation of any kind by Plaintiff that
compliance with the work requirements set forth in the OU2 work plans will achieve or mairitain

the OU2 Performance Standards.

C. Work on Operable Unit 3.

26. Selection of Contractors.

a. QU3 Supervising Contractor.

(1) All aspects of the Work relating to Operable Unit 3to be
performed by Settling Defendants pursuant to Sections VI (Performance of the Work by

Settling Defendants), VI (Remedy Review), VIII (Quality Assurance, Samplingand Data
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Analysis), and XV (Emergency Response) of this Consent Decree shall be under the direction
and supervision of the OU3 SupervisingContractor. On April 18,2002, Settling Defendants
notified EPA that they proposed to use Cummings Riter, Inc. as their OU3 Supervising
Contractor. On May 2,2002, EPA approved Cummings Riter, Inc. as the Supervising
Contractor for OU3.

(2)  Ifatanytime Settling Defendants propose to change their OU3
Supervising Contractor, Settling Defendants shall notify EPA and the Commonwealth in
writing of the name, title, and qualificationsof the contractor proposed to be the new QU3
Supervising Contractor and must obtain a notice of acceptance of such change from EPA, after
a reasonable opportunity for review and comment by the Commonwealth, before the new QU3
Supervising Contractor performs, directs, or supervisesany Work under this Consent Decree.

?3) If EPA fails to provide written notice of its acceptance.or
disapproval as provided in this Paragraph and this failure prevents the Settling Defendants

- from meeting one or more deadlines in a plan approved by EPA pursuant to this Consent

Decree, Settling Defendants may seek relief under the provisions of Section XVII (Force
Majeure) of this Consent Decree.

b. Other QU3 Contractors and Subcontractors.

(1)  The Settling Defendants shall submitto EPA and the
Commonwealth, for acceptance by EPA, the names and qualificationsof any additional
contractorsand subcontractorsthey propose to use to implementany significantaspect of the
Work relating to OU3 before such contractor or subcontractor performs any work. If EPA
does not respond with a notice accepting or disapproving the proposal for use of the identified

additional contractorsand subcontractorswithin fourteen (14) days of receipt by EPA of

44



SettlingDefendants” submission, the proposal for additional contractorsand subcontractors
shall be deemed accepted.

@) In the event EPA disapprovesany proposed contractor or
subcontractor, Settling Defendants shall submitto EPA and the Commonwealtha list of at least
three contractors or subcontractors, including the qualificationsof each, that would be
acceptable to them within ten (10) days of receipt of EPA’s notice of disapproval. EPA will
provide written notice of the names of any contractor(s) or subcontractor(s) whose selection it
would accept. Settling Defendants may select any contractor or subcontractor from that list
and shall notify EPA and the Commonwealthof the name of the contractor or subcontractor
selected within five (5) days of EPA’s written notice.

27.  Remedial Design for QU3.

a. On September 6,2002, Settling Defendants submitted to EPA, and EPA
approved, a work plan for the design of the Remedial Action at Operable Unit 3. In June 2003,
Settling Defendants submitted to EPA, and EPA approved, a revised work plan for the design of
the Remedial Action at Operable Unit 3 (“OU3 Remedial Design Work Plan”). The OU3
Remedial Design Work Plan provides for design of the remedy set forth in the QU3 ROD and for
achievement of the Performance Standards for OU3 and other requirements set forth in the QU3
ROD and this Consent Decree. The OU3 Remedial Design Work Plan is attached hereto as
Appendix C2 and shall be enforceableunder this Consent Decree.

b. The OU3 Remedial Design Work Plan includes plans and schedules for
implementation of all remedial design and pre-design tasks.

C. Settling Defendants shall implement the OU3 Remedial Design Work Plan

in accordance with the schedulesand methodologies contained therein, including preparation and



submission of an OU3 Final Design submittal. The Settling Defendants shall submitto EPA all
plans, submittals, and other deliverablesrequired under the approved OU3 Remedial Design
Work Plan in accordance with the approved schedule therein for review and approval pursuant to
Section XI (EPA Approval of Plans and Other Submissions).

28. Remedial Action for OU3.

a Upon approval, approval with conditions, or modificationby EPA, as
provided in Section XI (EPA Approval of Plans and Other Submissions), of all components of
the OU3 Final Design submittal, the OU3 Final Design submittal shall serve as the OU3
Remedial Action Work Plan and shall be incorporated into this Consent Decree and made an
enforceable part hereof. The Settling Defendants shall implement the activities required under
the OU3 Remedial Action Work Plan in accordance with the schedules and methodologies
contained therein.

b. The Settling Defendants shall submit all plans, submittals, or other
deliverables.required under the OU3 Remedial Action Work Plan to EPA, with a copy to the
Commonwealth, in accordance with the approved schedule for review and approval by EPA
pursuant to Section XI (EPA Approval of Plans and Other Submissions). Unless otherwise
directedby EPA or required under the OU3 Remedial Design Work Plan, the Settling
Defendants shall not commence physical activities at OU3 prior to the date for commencement
set forth in the approved schedule in the OU3 Remedial Action Work Plan.

C. If Settling Defendants seek to retain a construction contractor to assist in
the performance of the OU3 Remedial Action, then Settling Defendants shall submit to EPA not
later than five (5) business days after publishing the solicitation documents a copy of those

portions of the solicitationdocuments, including but not limited to the relevant portions of the
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Request For Proposals, that are not subject to claims of business confidentiality. Settling
Defendants shall ensure that the requirements of the final OU3 Health and Safety Plan for field
activitiesaccepted by EPA and the final OU3 DecontaminationPlan approved by EPA are met
by all of Settling Defendants’ contractors.

d. Within thirty (30) days after EPA approves the OU3 Remedial Action
Work Plan, Settling Defendants shall notify EPA and the Commonwealth in writing of the name,
title, and qualifications of any construction contractor(s) proposed to be used in carrying out
Work relating to OU3 under this Consent Decree. Not later than forty-five (45) days after EPA’s
acceptance of the OU3 Remedial Action contractor(s), Settling Defendants shall submit to EPA,
with a copy to the Commonwealth, an updated OU3 Construction Management Plan, an updated
OU3 Health and Safety Plan for field activities, and an tpdated QU3 Decontamination Plan for
field activities, for review and approval by EPA. The OU3 Construction Management Plan shall
identify key personnel, their experience, their qualifications, and their responsibilities for
construction activities, and shall include a detailed schedule for completing all construction
activities. Upon approval by EPA, the OU3 Construction Management Plan shall be
incorporated into this Consent Decree and made an enforceable part hereof.

e Resident Supervisor for OU3. Following EPA approval, approval With

conditions, or modification by EPA, as provided in Section XI (EPA Approval of Plans and
Other Submissions), of all components of the OU3 Final Design submittal, and prior to
commencementof any on-Site Work under the OU3 Remedial Action Work Plan, the Settling
Defendants shall submitto EPA and the Commonwealth the name and qualifications of a
Resident Supervisor to be present at QU3 during constructionto ensure that the Work is

performed in accordance with the approved OU3 Remedial Action Work Plan. The OU3
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Resident Supervisor shall be familiar with all aspects of the OU3 Remedial Design approved by
EPA. EPA retainsthe right to disapprovethe use of any Resident Supervisor proposed by
Settling Defendants. In the event EPA disapprovesthe use of any proposed Resident Supervisor,
Settling Defendants shall submitto EPA and the Commonwealth a list of at least three
replacements, including the qualifications of each, who would be acceptable to them withii five
(5) business days of receipt of EPA’s-notice. EPA will provide written notice of the names of
any replacementswhose use it would accept. Settling Defendants may select any replacement
from the EPA notice and shall notify EPA and the Commonwealth of the name of the
replacement selected within three (3) business days of EPA’s written notice. Settling Defendants
shall ensure that the OU3 Resident Supervisor performs on-Site inspections as necessary to
ensure compliance with the approved OU3 Remedial Action Work Plan and that the results of
such inspectionsare promptly provided to Settling Defendants, EPA, and the Commonwealth.
The OU3 Resident Supervisormay act as the QU3 QA Official.

29.  Within thirty (30) days after EPA approvesthe OU3 Construction Management
Plan (or as otherwise provided for in the schedule included in the approved Remedial Action
Work Plan), Settling Defendants shall begin on-Site implementation of the OU3 Remedial
Action. Upon approval by EPA of the OU3 ConstructionManagementPlan, Settling Defendants
shallimplement and comply with the schedulesand terms of all deliverables relatingto OU3
Remedial Action including the OU3 Remedial Action Work Plan and the OU3 Construction
Management Plan.

30.  The Settling Defendants shall continue to implement the OU3 Remedial Action
and OU3 O&M Plan until the Performance Standards for OU3 are achieved and for so long

thereafter as is otherwise required under this Consent Decree.
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31. Modification of the QU3 ‘Work Plans.

a. If EPA determines that modification to the Work specified in the QU3
Remedial Désign Work Plan, the OU3 Remedial Action Work Plan, the OU3 Construction
Management Plan, the OU3 O&M Plan, and/or in other work plans developed for OU3 pursuant
to this Consent Decree is necessary to achieve and maintain the Performance Standards for QU3
or to carry out and maintain the effectiveness of the remedy set forth in the OU3 ROD, EPA may
1) require that such modification be incorporated into the OU3 Remedial Design Work Plan,
>OU3 Remedial Action Work Plan, OU3 0&M Plan, and/or any other plan relating to such Work,
‘and/or (2) require that Settling Defendants submit a plan for EPA approval which incorporates
such modification to the Work and implement such approved plan. Provided, however, that a

. modification may be required pursuant to this Paragraph only to the extent that it is consistent
with the scope of the remedy selected in the OU3 ROD.

b. For the purposes of this Paragraph 31 and Paragraphs 73 (Completion of
the Remedial Action for OU3) and 74 (Completion of the Work for OU3) only, the “scope of the
remedy selected in the ROD” means: |

(I)  tasks employing a technology or combination of technologies
. discussed in Section IX (The Selected Remedy & Contingent Remedy: Description and
Performance Standards for Each Component of the Selected Remedy & Contingent Remedy)
of the OU3 ROD to achieve and maintain the objectives and Performance Standards described
in the OU3 ROD;
(2) tasks associated with monitoring of OU3 conditions and the

effectiveness of the OU3 Remedial Action; and
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3) tasks associated with implementation of Section IX (Access and
Institutional Controls) of this Consent Decree as applicable to OU3.

c. If Settling Defendants object to any modification determined by EPA to be
necessary pursuant to this Paragraph, they may seek dispute resolution pursuant to Section XIXY
(Dispute Resoluﬁon), Paragraph 94 (Record Review). The OU3 Remedial Design Work Plan, |

‘ OU3 Remedial Action Work Plan, OU3 O&M Plan, and/or related work plans shall be mbdiﬁed
in accordance with final resolution of the dispute.

d. Settling Defendants shall implement any work required by any
modifications incorporated in the OU3 Remedial Design Work Plan, OU3 Remedial Action

: Wofk Plan, OU3 O&M Plan, and/or in workvplans developed in _accofdance with this Paragraph.
e. Nothing in this Paragraph shall be construed to limit EPA’s aufhority to
require performance of further response actions as otherwise proﬁded in this Consent Decree-.
32.  Settling Defendants acknowledge and agree th?t nothing in this Consent Decree
‘or the OU3 Remedial Design c;r Remedial Action Work Plans~constitutes a warranty or
representation of any kind by Plaintiffs that compliance with the work requirements set forth in
. the OU3 work plans will achieve the Performance Standards for OU3. _ -

33. Off-Site Shipment of Waste

a. Settling Defendants shall, prior to any off-Site shipment of Waste Material
- from OU3 to an out;of-state waste management facility; provide written notification to the
appropriate state environmental official in the receiving facility’s state and to the EPA Project
Cdordinator of such shipment of Waste Material. However, this notification requirement shall
not apply to any off-Site shipments when the total volume of all such shipments will not exceed

10 cubic yards.
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§3) The Settling Defendants shall include in the written notification
the following information, where available: (a) the name and location of the facility to which
the Waste Material is to be shipped; (b) the type and quantity of the Waste Material to be
shipped; (c) the expected schedule for the shipment of the Waste Material; and (d) the method
of transportation. The Settling Defendants shall notify the state in which the planned receiving
facility is located of major chahges in the shipment plan, such as a decision to ship the Waste
Material to another facility within the same state, or to.a faéility in another state. |
) The identity of each receiving facility and state will be
detérmined by the Settling Defendants following the award of the contract for Remedial Action
construction. The Settling Defendants shall provide the information required by Paragraph
'33.a as soon as practicable after the award of the contract but in no casé less than seven (7)
days before the Waste Métérial is actually shipped.
b. Before shipping any Waste Material from OU3 to an off-Site location,
Settling Defendants shall obtain EPA’s certification that the proposed receiving facility is
operating in compliance with the requirements of CERCLA Section 121 (d)(3) and 40 C.F.R.
§ 300.440. Settling Defendants shall only send Waste Material from OU3 to an off-Site facility
that complies with the reéuirements of the statutory provision and regulations cited in the
preceding sentence. If the Séttling Defendants obtain all necessary approvals to transfer soil
removed from QU3 residential properties for use in Operation and Maintenance éctivities for
OU2, then such transfer shall not be considered shipment of Waste Materials off-Site for
purposes of this Paragraph 33.b.

VIL. Remedy Review

34.  Periodic Review. Settling Defendants shall conduct any studies and

investigations at OU1, OU2 and OUS3 if requested by EPA, in order to permit EPA to conduct
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reviews of whether the Remedial Actions are protective of human health and the environment at
the Site at least every five years as required by Section 121(c) of CERCLA and any applicable
'. reghlations.

35. EPA Selection of Further Response Actions. If EPA determines, at any time, that

the Remedial Action for QU1, the Remedial Action for OU2, and/or the Remedial Action for
" QU3 are not protective of human health and the environment, EPA may select further response
actions for OU1, OU2, and/or OU3 under the authority of and in accordance with the

requirements of CERCLA and the NCP.

36.  Opportunity To Comment. Settling Defendants and, if required by Sections
113(k)(2) or 117 of CERCLA, the public, will be provided with an opportunity to comment on
any further response actions proposed by EPAasa result of the review conducted pursuant to
Section 121(c) of CERCLA and to submit written comments for the reco;d during the comment

period.

37. Se.'tt'ling Defendants’ Obligation To Perform Further Response Actions. If EPA
selects further response actions for the OU1 and/or OU3, the Settling Defendants shall undertake
‘su'ch further response actions provided that the respective reopener conditions in Paragraﬁhs 110-
112 and 116-118 are satisfied. Settling Defendants may invoke £he procedures set forth m
Section XIX (Dispute Resolution), Paragraph»- 94 (Record Review), to dispute (1) EPA’s
determination that the reopener conditions of Paragraphs 110-112 and 116-118 of Section XXI
(Covenants Not to Sue by Plaintiff) are satisfied, (2) EPA’s determinﬁtion that the relevant
Remediai Action is not protective of human health and the enviromﬁent, or (3) EPA’s selection

of the further response actions.
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38.  Submissions of Plans. If Settling Defendants are required to perform further

response actions pursuant to the preceding Paragraph, they shall submit a plan for such work to
EPA for approval in accordance with the procedures set forth in Section VI (Performance of the
Work by Settling Defendants) and shall implement the plan approved by EPA in accordance with
the provisions of this Decree.

VIII. Quality Assurance, Sampling, and Data Analysis

39. a. While conducting all sample collection and analysis activities required by
this Consent Decree with respect to OU1, OU2 O&M, and OU3, the Settling Defendants shall
implement quality assurance, quality control, and chain of custody procedures in accordance
with “EPA Requirements for Quality Assurance Project Plans (EPA QA/R-5)”(EPA 240 B-01
003, March 2001); “EPA NEIC Policies and Procedures Manual,” (May 1986) (EPA 330/978-
001-R); National Functional Guidelines for Inorganic Data Review (EPA 540/R-94/013) and
Modiﬁcations to the National Functional Guidelines for Inorganic Data Review (EPA Region III:
April 1993); National Functional Guidelines for Organic Data Review (EPA 540/R-94/012) and
Modifications to the National Functional Guidelines for Organic Data Review (EPA Region III:
September 1994); “Region HI Innovative Approaches to Data Validation,” (EPA Region III:
September 1994); “Data Quality Objectives Process for Superfund,” (EPA 540/R-93/071:
September 1994); an(i subsequent amendments to such guidelines upon notification by EPA to
Settling Defendants of such amendment. Amended guidelines shall apply only to procedures
conducted after such notification. Prior to the commencement of any monitoring proj éct under
this Coﬁsent Decree, Settling Defendants shall submit to EPA for approval, after a reasonable
opportunity for review and comment by the Commonwealth, a Quality Assurance Project Plan
for the Work at the relevant Operable Unit. Each QAPP must be consistent with the NCP and

the guidance documents cited above. If approved Work Plans submitted under this Consent
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Decree contain site—speciﬁc procedures that vary from those contained in the documents listed
above, then those EPA approved site-speciﬁc procedures shall govern. - If relevant to the
proceeding, the Parties agree that validated sampling data generated in accordance with the QU1, -
OU2 O&M, .andlor OU3 QAPP(s) and reviewed and approved by EPA shall be admissible as
evidence, without objection, in any proceeding under this Decree.
Settling Defendants shall éubmit to EPA each selected laboratory’s(ies’) Qualit.y

-Assurance Program Plan and their qualifications, which shalll include, at a minimum, previous

- certifications, Performance Evaluation (“PE”) results, equipment lists and personnel resumes.

| Settling Defendants shall condition each éontract entered into with a laboratory to perform work
under this Consent Decre¢ upon the following conditions, and shall use reasonable best efforts to

-ensure: (1) that EPA and Commonwealth personnel and their authorized representaﬁves are
allowed access at reasonable times to all laboratories utilized by Settling Defendants in
implementing this Consent Decree; (2) that such laboratories shall analyze all samples submitted
by EPA pursuant to the applicable QAPP(s) for quality assurance inonitoring; (3) that the
laboratories utilized for the analysis of samples taken pursuant to this Decree perform all
analyses according to accepted EPA methods; ahd (4) that all field methodologies utilized in
collecting samples for subsequent analysis pursuant to this Decree will be conducted in
accordance with the procedures set forth in the applicable QAPP(s) approved by EPA. At the
request of EPA, Settling Defendants shall conduct one or more audits, not to exceed one audit
every calendar year, of the selected laboratory(ies) to verify analytical capability and comp\liance
with the applicable QAPf(s) developed and approved pursuant to this Consent Decree. The |

audit shall be directed at determining compliance with the applicable QAPP during analysis of

samples taken pursuant to the Consent Decree, and to the extent practicable, auditors shall
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conduct lab audits during the time the laboratory(ies) is‘analyzing samples collected puréuant to
this Consent Decree. The lab audit shall be.conducted according to procedures available from
the QA Branch. Audit reports shall be submitted to the EPA ProjectVCoordinator within fifteen
(15) days of completion of the audit. The Settling Defendants shall report serious deficiencies;
including all those deficiencies which adversely impact data quality, reliability or accuracy, and
take action to correct such deficiencies within 24 hours of the time the Settling Defendants knew
or should have known of the deficiency. |

b. All quality assurance, sampling and data analysis required to be |
undertaken by Owner Settling Defendants pursuant to the Multimedia Consent Decree shall be
governed exclusively by the Mulﬁmedia Consent Decree.

40.  Upon request, the Settling Defendants shall allow split or duplicate samples to be
taken by EPA or its authorized representatives and, for samples taken on NPS property, by NPS
orrits aut\horized representatives. Settling Defendants shall notify EPA and, for any sampling
activity on NPS property, NPS,.not less than seven (7) days in adﬂ'ance of any samble collection
activity unless shorter notice is agreed to by EPA or, as applicable, NPS. In addition, EPA shall
have the right to take any additional samples that EPA deems necessary. Upon request, E?A and
NPS shall allow the Settling Defendants to take split or duplicate samples of any samples they
take as part of the oversight of the Settling Defendants’ implementation of the Work.

41. Settling Defendants shall submit to EPA and the Commonwealth two (2) copies
of the results of all sampling and/or teéts_ ér other data obtained or generated by or on behalf of
Settling Defendants with respect to OU1, OU2 O&M, and OU3 and/or the implementation of

this Consent Decree unless EPA agrees otherwise. Settling Defendants shall also submit to NPS .
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two (2) copies of the results of all sampling and/or tests or other data obtained or generated by or
on behalf of Settling Defendants with respect to OU1.

42.  Notwithstanding any provision of this Consent Decree, the United States hereby
retains all of its.inforr:nation gathering and inspection authorities and rights, including
enforcement actions related thereto, under CERCLA, RCRA, and-any other applicable statutes or
regulations.

IX. Access and Institutional Controels

"43.  Commencing on the effective date of this Consent Decree, the Owner Settling
Defendants shall provide the United States and the Commohwealth, and their representatives,
including EPA and its contractors, and the‘Non-Owner Settling Defendants and their contractpré,
with access at all reasonable times to any part of the Site, or any other property where access is
needed to implement this Consent Decree, that is owned or controlled by the Owner Settling
Deféndants, for the purpose of conducting any activity relat;:d to this Consent Decree including,

- but not limited to, th¢ following activities:

a. Monitoring the Work;

b. Verifying any data and/or information submitted té the United States
and/or the Commonwealth;

c. Conducting investigations relating to contamination at or near the Site
relating to this Consent Decree;

d. Obtaining samples required or authorized by this Consent Decfee;

e. Assessing the need for, planning, or implementing additional response

actions at or near the Site;
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f. - Assessing implementation of quality assurance and qualify control
practices as defined in the approved OU1, OU2 O&M, and OU3 Quality Assurance Project
Plans;

g.  Implementing the Work pursuant to the conditions set forth in Paraéraph
120 of this Consent Decree;

h. Inspecting and copying records, operating logs, contracts, or other
documents maintained or generated by Settling Defendants or their agents in.connection with
compliance with this Consent Decree and consistent with Section XXIV (Access to Infoﬁnation);

1 Assessing Settling Defendants’ compliance with this Consent Decree; and

J Determining whether the Site or other property is being used in a manner
that is prohibited or restricted, or that may need to be prohibited or restricted, by or pursuant to
this Consent Decree.

Any Party or representative of a Party seeking access to property owned or controlled by
Owner Settling Defendants under this Paragraph shall comply with all safety, health and hazard
training requirements pertaining to such access under applicable law.

44. a If any portion of the Site, or any other property w_heré access is needed to
.implement this Consent Decree, is owned or controlled by persons other than any of the Settling
Defendants, Settling Defendants shall use best efforts to secure from such persons an agrcement.
to provide access thereto for Settling Defendants, as well as for the United States and the
Commonwealth, and their representatives (including contractors), for the purpose of conducting
any activity relating to this Consent Decree, including, but not limited to, those activities listgd in

Paragraph 43 of this Consent Decree.
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b. Subject to Paragraph 46 below, if any portion of the Site, or any other
property where land use restrictions, inclilding easements, are needed to implement this Consent
Decree,l is owned or controlled by persons other than any of the Settling Defendants, Settling
Defendants shall us;e best efforts to secure from such persons such land use restrictions as are
necessary to implement this Consent Decree.

45.  For purposes of Paragraph 44 a. of this Consent Decree only, “best efforts”
~includes the payment of reasonable sumé of money in consideration of access, except that -
Settling Defendants shall not ber required to pay money to secure access to any Residential

Property in OU3 where such access is solely for purposes of imblementing sampling and

~ remedial activities on that same. Residential Property. If any a;:cess or land use rcétxiction
agreements required by Paragraph‘44 of this Consent Decree are not obtained within sixty (60)
days of the time that EPA notifies Settling Defendants, or Settling Defendants determine, that
such access or land use restriction 1s required, Settling Defendants éhall promptly notify the
United States in writing, énd shall include in that notification a summary of the steps that
Settling Defendants have taken to attempt to comply with Paragraph 43 or 44, as applicable, of
-this Consent Decree. The United States may, as it deems appropriate, assjst Settling Defendants

“in obtaining access or land use restrictions, either in the form of contractual agreements or in the
form of easements running with the land. Settling Defendants shall reimburse the United States
in a&ordance with the procedures in Section XVI (Payments for Response Costs), for all costs
incurred, direct and/or indirect, byrthe United States in obtaining access and/or land use
restrictions, including, but not limited to, the cosf of attorney time, except that Settling

Defendants shall not be required to reimburse the United States for costs incurred to secure
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access th any Residential Property in OU3 where such acﬁess is solely for purposes of
implementing sampling and remedial activities on that same Residential Property.

| 46. If EPA determines that land use restrictions in the form of state or local laws,
regulations, ordinances or other goverhmental controls are needed to implement the remedy
selected in the OU1 ROD, the QU2 ROD, the OU2 ESD,. and/or the OU3 ROD, ensufe the
integrity and protectiveness thereof, or ensure non-interference therewith, Settling Defendants
shall cooperate with EPA’s efforts to secure such go{rcmmental controls.

47.  Notwithstanding any provision of this Consent Decree, the United States retains
all of its access authorities and rights, as well as all of its rights to require land use restrictions,
'including enforcement authorities related thereto; under CERCLA, RCRA, and any other
applicable statutes or regulations.

. 48.  The Settling Defendants shall implement the following Institutional Controls with

respect to Remedial Actions at OU1, OU2, and OU3:

a. Institutional Controls for OU1: Cdmmencing on the date of entry of this
Consent Decree: | |
(1)  Settling Defendants shall not conduct any activities on or with
- respect to property located w1th1n or comprising OU1 thét interfere with or adversely affect the
integrity or protectiveness of the remedial measures for OU1 to be implemented pursuant to
this Consent Decree, or that would impair the ability of the United States to manage its land
and resources located within OU1, provided however that the preceding restrictions shall not
prevent HII or HRDC from continuing business operations so long as such operations do not
interfere with or adversely affect the integrity or protectiveness of the remedial measures for

OU1 to be implemented pursuant to this Consent Decree;
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(2)  Owner Settling Defendants shall not use, or allow to be use(_i,, 'fér
residential development or agricultural purposes any property located within OU1 that is
"ow-ned or controlled by Owner Settling Defendants;
(3)  Owner Settling Deféndants shall file notice of the conditions set
| forth in Paragraph 48(a)(1) and (2) in accordance with the procedures set forth in Paragraph
11.a. of this Consent Decree; and. | |
(4)  For any portions of OU1 that are used or come to be used for any
-xecreational purposes, Settling Defendants shall assist, as requested by the United States, in
placing signs or other appropriate warning notices informing potential recreational uéers of the
potential for exposure to pollutants or contaminants along any trails or other featurévs within

oul.

b Insﬁtutional Controls for OU2: Commencing on the date of entry of this
Consent Decree: |

(1)  Settling Defendants shall not conduct any activities on or with
respect to property located within or compﬁéing OU2 that interfere with or adversely affect the
integrity or protectiveness of the remedial measures for OU2 to be implemented pursuant to the
Multimedia Consent Decree and thié Consent Decree; and

(2) Settling Defendants shall implement the Access Control Plan for
OU2 in accord with the requirements of Paragraph 22 of this Consent Decree and the OU2
O&M Plan as approved by EPA.

c. Institutional Controls for QU3: Commencing on the date of entry of this

Consent Decree, Settling Defendants shall provide assistance to state and/or local governments

in instituting a program which will ensure that future buyers of property found to be eligible for
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participation in the Remedial Action for OU3 through the sampling process deécribed n tﬁe ou3
ROD but whose owner(s) decliné to participate in the Remedial Action are aware of the -
sampling results for that property. This assistance includes, but is not limited to, the following:
€3] providing the database generated as part of the implementation of
the Remedial Action for OU3 to the state and/or local government entity which institutes the
notification program;
(2) participating in meetings with EPA and State and/or local
governments; and
(3)  providing assistance for development of any computer program
or other tools needed to institute such a program, and, if necessary, providing funding for such
a program. |

X. Reporting Requirements

49, Progress Reports.

a. In addition to any other requirément of this Consent Decree, Settling
Defehdants shall submit to EPA and the Commonwealth two (2) copies in written or electronic
form of separate monthly progress reports (“Progress Reports™), unless EPA determines that less
ﬁequént reports are appropriate, for OU1, OU2 O&M and OU3 that:‘(l) descLibe the actions
which ha've been taken toward achieving compliance with this Consent Decree during the
previous month for the relevant operable unit; (2) include a summary of all results of sampling
and tests and all other data received or generated by Settling Defendants or their contractors or
agents in the previous month for the relevant operable unit; (3) identify all work plans, plans and
other deliverables required by this Consent Decree completed and submitted during the previous

month for the relevant operzible unit; (4) describe all actions, including, but not limited to, data

collection and implementation of work plans, which are scheduled for the next six weeks and
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provide other information relating to the progress of construction fér the relevant operable unit,
including, but not limited to, critical path diagrams, Gantt chart; and Pert charts; (5) include
information regarding percentage of completion, unresolved delays encountered or anticipated
that may affect the future schedule for implementation of the Work for the relevant operable unit,
and a description of efforts made to mitigate those delays or anticipated delays; (6) include any
modifications to the work plans or other schedules for the relevant operable unit that Settling
Defendants have proposed to EPA or that have been approved by EPA; and (7) describe all
.activities undertaken in support of the Communi‘ty‘Relations Plan for the relevant operable unit -
‘during thé previous month and those to be undertaken in the next six weeks.

b. Settling Defendants shall also proyide two (2) copies to NPS of all’
Progress Reports required by Subparagraph a. above that relate to OU1.

c. Settling Defendants shall submit the required Progress Reports to EPA,
NPS, and the Commonwealth by the tenth day of every month following entry of the Consent
Decree, unless EPA determines that less frequent reports are appropriate, and until EPA notifies
~ the Settling Defendants pursuant to Paragraph 70.b, Paragraph 72.b, and Paragraph 74.b of
Section XIV (Certification of Completion). If requested by EPA, Settling Defendants shall also
provide briefings for EPA, NPS, and the Commonweal;h to discuss the progress of the Work.

50.  The Séttling Defendants shall notify EPA of any change in the schedule described

in the Progress Reports for the performance of any activity, including, but not limited to,
~ implementation of work plans, no later than seven (7) days prior to the performance of the
activity. Notwithstanding the foregoing, the Settling Defendants shall notify EPA of any change
in the schedule described in the Progress Reports for 'the performance of data collection no later

than thirty (30) days prior to the performance of such activity.
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~ 51.  Upon the occurrence of any event during performance of the Work that Settling
Déféndants are required to report pursuant fo Section 103 of CERCLA or Section 304 of thé
Emergency Planning and Community Right-to-Know Act (“EPCRA”), Settling Defendants shall
within twenty-four (24) hours of the onset of such event orally notify the EPA Proj ect
Coordinator or the Alternate EPA Project Coordinator (in the event of the unavailability of the
EPA Project Coord_inator), or, in the event that neither the EPA Project Coordinator or Alternate
EPA Project Coqrdinator is availéble, the Emergency Response Section, Region II, United
States Environmental Protection Agency at (215) 814-3255. If such an event potentially impacts
OUL, Settling Defendants shall also provide oral notification to the NPS AProject Coordinator.
The reporting requirements in this Paragraph are in addition to the reporting required by
CERCLA Section 103 or EPCRA Section 304.

52. Within twenty (20) days of the onset of such an event, Settling Defendants shall
furnish to EPA’s Projéct Coordinator a written report, with a copy to NPS if the event potentially
impacts QU1, signed by the applicable ,Settl_iﬁg Defendants’ Project Coordinator, setting forth the
events which occurred and the measures taken, and to be taken, in response thereto. Within
thirty (30) days of the conclusion of such an event, Seitling Defendants shall submit to EPA’s

“Project Coordinator, with a copy to NPS if the event potentially impacts OU1, a report setting
forth all actions taken in response thereto.

53.  Settling Defendants shall submit .three (3) copies of all plans, reports, and data
Tequired by the OU1 and OU3 Remedial Design Work Plans, the OU1 and OU3 Remedial
Action Work Plans, the OU2 O&M Plan, or ahy other approved plans to EPA in accordance with
the schedules set férth in such plans. Settling Defendants shall simultaneously submit one 1)

copy of all such plans, reports and data to the Commonwealth, and two (2) copies to NPS of all
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su;:h plans, reports and data relating to OU1. Upon request By EPA, Settling Defendants shall
| submit in electronic form all portions of any report or other deliverable Settling Defendants are
‘réquired to submit pursuarit to the provisions of this Consent Decree. Submittal of such plans,
reports, and data in electronic form will be considered compliance with the provisions of this
Section X (Reporting Requirements) of this Consent Decree.

54.  All reports and other documents submitted by Settling Defendants to EPA (other
than the Pfogress Reports referred to above) which purport to document Settling Defendants’
compliance with the terms of this Consent Decree shall be signed by a Duly Authorized
Represel;tative of the Settling Defendants.

X1. EPA Approval of Plans and Other Submissions

55.  After review of any plan, report or other item which is required to be submitted
for approval pursuént to this Consent Decree, EPA, after reasonable opportunity for review and
comment by the Commonwealth, shall: (a) approve, in whole or in part, the submission; (b)

“approve the submission upon specified conditions; (c) modify the submission to cure the
deficiencies; (d) disapprove, in whole or in part, the submission, directing that the Settling
Defendants modify the submission; or (e) any combination of the above. However, EPA shall
not modify a submission without first providing Settling Defendants at least one notice of
deficiency and an opportunity to cure within fourteen (14) days, or such other time as specified
by EPA in such notice not to be less thén fourteen (14) days, except where to do so would cause
serious disruption to the Work or where previous submission(s) have been disapproved due to
material defects and the deficiencies in the submission under consideration indicate to EPA a bad

faith lack of effort to submit an acceptable deliverable.

56.  In the event of approval, approval upon conditions, or modification by EPA,

pursuant to Paragraph 55(a), (b), or (c), Settling Defendants shall proceed to take any action
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required by the plan, report, or other item, as approved or modified by EPA subject only to their
right to invokta the Dispute Resolution procedures set forth in Section XIX (Dispute Resolution)

| with respect to the modifications or conditions made by EPA. In the event that EPA modifies the

submission to cure the deficiencies pursﬁant to Paragraph 55(c) and the submission has a

material defect, EPA retains its right to seek stipulated penalties, as provided in Section XX

(Stipulated Penalties).

57. Resubmission of Plans.

a. Upon receipt of a notice of disapproval pursuant to Paragraph 55(d),
Settling Defendants shall, within fourteen (14) days or such other time as specified by‘ EPA in
such notice not to be less than fourteen (14) days, correct the deficiencies and resubmit the plan,
report, or other item to EPA for approval, with a copy to the Commonwealth, and if the
submission relates to OU1, with a copy to NPS. Any stipulated penalties applicable to the
submission, as providéd in Section XX, shall accrue during the fourteen (14) day beriod, or
otherwise specified period, but shall not be payable unless the resubmission is disapproved or
modified due to a material defect as provided in Paragraphs 58 and 59.
b.  Notwithstanding the receipt of a notice t)f disapproval pursuant to
‘Paragraph 55(d), Settling Defendants shall proceed, at the direction of EPA, to take any action |
required by any non-deficient portion of the submission. Implementation of any non-deficient
portion of a submission shall not relieve Settling Defendants of any liab\ility for stipulated
penalties under Section XX (Stipulated Penalties).
58. In the event that a resubmitted plan, report, or other item, or portion thereof, is
-disapproved by EPA, EPA may again require the Settling Defendants to correct the deficiencies,

in accordance with the preceding Paragraphs. EPA also retains the right to modify or develop
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the plan, report, or other item. Settling Defendants shall implement any such plan, report, or item
as modified or developed by EPA, subject only to their right to invoke the procedures set forth in
‘Section XIX (Dispute Resolution). | |

59.  If upon resubmission, a plan, report, or item is disapproved or modified by EPA
due to a material defect, Settling Defendants shall be deemed to have failed to submit such plan,
report, or item timely and adequately unless the Settling Defendants invoke the dispute
resolution procedures.set forth in Section XIX (Dispute Resolution) and EPA’s action is

.overturned pursuant to that Section. The provisions of Section XIX (Disputé Resolution) and
Section XX (Stipulated Penalties) shall govern the implementation of the Work and accrual and
payment of any stipulated penalties during Dispute Reéolution. If EPA’s disapproval or
modification is upheld, stipulated penalties shall aécrue for such violation from the date on
v;fhich the initial submission was originally required, as provided in Section XX.

60.  All plans, reports, and other items required to be submitted to EPA under this
Conseht Decree shall, upbn approval‘ or modification by EPA, be enforceable under this Consent
Decree. In the event EPA approves or modifies a portion of a plan, report, or othef item required
to be submitted to EPA under this Consent Decree, the approved or modified portion shall be
enforceable under this Consent Decree.

XII. Project Coordinators

61.  Project Coordinators for the United States
a. EPA’s Project Coordinator shall be:

Charles J. Root (3HS21)

U.S. Environmental Protection Agency
Region 11

1650 Arch Street

Philadelphia, PA 19103-2029
Telephone: (215) 814-3193

Fax: (215) 814-3002
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EPA’s Alternate Project Coordinator shall be:
Eugene Dennis (3HS21)
U.S. Environmental Protection Agency
Region 111
1650 Arch Street
Philadelphia, PA 19103-2029
Telephone: (215) 814-3202
. Fax: (215) 814-3002
DOTI’s Project Coordinator shall be:
Pamela Underhill, Park Manager
Appalachian National Scenic Trail
National Park Service ‘
Harpers Ferry Center (Deliveries: Third Floor, Civil War Story Bldg.)
Harpers Ferry, WV 25425 ]
- Telephone: (304) 535-6279 ' -
Fax: (304) 535-6270

EPA and NPS have the discretionary, non-reviewable right to change their respective
Project Coordinators. If EPA or NPS intends to change its Project Coordinator, EPA or NPS will
inform Settling Defendants in writing as soon as pfacticable of the name, address, and telephone
number of the new Project Coordinator.

62.  Settling Deféndants have notified EPA, in writing, of the name, address, and
telephone number of their designated Project Coordinators and Alternate Project Coordinators
for OU1, OU2 O&M, and OU3. EPA has approved the Settling Defendants’ Project
Coordinators and Alternate Project Coordinators. If a Project Coordinator or Alternate Project
Coordinator initially designated is changed by Settling Defendants, the identity of the successor
will be given to EPA, and to NPS if the proposed change is for QU1, pﬁor to the change, unless
impracticable, but in no event later than two (2) business days after the change is made. The

Settling Defendants’ Project Coordinator(s] and Alternate Project Coordinator{s] shall be subject

to disapproval by EPA and shall have the technical expertise sufficient to adequately oversee all
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aspeéts of the Work. The Settling Defendants"Project Coordinator[s] and Alternate Project
Coordinator[s] shall not be an attorney f_or any of the Settling Defendants in this matter, ﬁnless_
specifically approved by EPA upon written request from a Settling Defendant. He or she may
assign other representatives, includin’g other contractors, to serve as an OU1, OQU2, and/or OU3
representative for oversight of performanée of daily operations during remedial activities.

63.  The United States may designate other qualified representatives, including, but
not limited to, EPA, NPS, and Comoﬁwealm employees, and federal and Commonwealth
~ .contractors and consultants, to observe and monitor the progress of any activity undertaken
pursuant‘ to this Consent Decree. EPA’s Project Coordinator and Alternate Project Coordinator
shall have all the authority lawfully vested in a Remedial Project Ménager (“RPM”) and an On-
Scene Coordinator (“OSC”) by the NCP, 40 C.F.R. Part 300. In addition, EPA’s Project
Coordinator or Alternate Project Coordinator shall have authority, consistent with >thc NCP, to
halt any Work required by this Consent Decree and to take any necessary response action when
s/he determines that conditions at OU1, QU2, and/or OU3 conStimte an emergency situatioxi or
_ .may present an immediate threat to publlic health or welfare or the environment due to release or
threatened release of a hazardous substance.

64. EPA’s Project Coordinator and the applicable Settling Defendanfs’ Project
Coordinator will meet, at a minimum, on a weekly basis during construction or when sampling-
activities are taking place. EPA’s Proje;(_:t Coordinator and the Settling Defendants” Project
* Coordinator will meet, at a minimum, on a monthly basis during other phases of the Remedial

Action. Telephdne conference calls may substitute for such meetings upon approval of EPA.
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XIII. Assurance of Ability to Complete Work

65.  Within thirty (30) days of entry of this Consent Decree, one or more Settling
Defendants shall establish and maintain financial security in the amounf of $27,000,000 in one or
more of the following forms:

a. A surety bond guaranteeing performance of the Work;

b. One or more irrevocable letters of credit equaling the total estimated cost

/

of the Work;

c. | A trust fund;

d. A guarantee to perform the Work by one or more parent corporations or
subéidiaries, or by one or more unrelated corporations that have a substantial business
relationship with at least one of the Settling Defendants; or

e. A demonstration that one or more of the Settling Defendants sgtisfy the
requirements of 40 C.E.R. Part 264.143(f).

Adecante financial security shall be maintained by the Settling Defendants until EPA
agrees that the Work has been completed and issues a Certification of Completion in accordance
with Paragraphs 69.b., 71.b., and 73.b.

66. If the Settling Defendants seek to demonstrate the gbility to complete the Work
through a guarantee by a third party pursuant to Paragraph 65.d of this Consent Decree, Settling
Defendants shall demonstrate that the guarantor satisfies the requirements of 40 C.F.R. Part
264.143(f). If Settling Defendants seek to demonstrate their ability to complete the Work by
méans of the financial test or the corporate guarantee pursuant to Paragraph 65.d or 65.¢, they
shall resubmit sworﬁ staternents conveying the information required by 40 C.F.R. Part 264. 143(f)
annually, on the anniversary of the Effective Date. In the event that EPA determines at any time

that the financial assurances provided pursuant to this Section are inadequate, Settling
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Defendants shall, within thirty (30) dayé of receipt of notice of EPA’s determination, obtain and

_ present to EPA for approval one of the other forms of financial assurance listed in Paragraph 65
of this Consent Decree. Settling Défendants’ inability to demonstrate financial ability to
complete the Work shall not excuse performance of any activities required under this Consent
Decree.

67.  If Settling Defendants can show that the estimated cost to complete the remaining

Work has diminished below the amount set forth in Paragraph 65 above after entry of this
Consent Decree, Settling Defendants may, on any anniversary date of entry of this Consent
Decree, or at any other time agreed to by the Parties, reduce the amount of the financial security
provided under this Section to the estimated cost of the remaining work to be performed.
Settling Defendants shall submit a proposal for such reduction to EPA, in accordance with the
requirements of this Section, and may reduce the amount of the security upon approval by EPA.
In the event of a dispute, Settling Defendants may reduce the amount of the security in

- accordance with tixe final administrative or judicial decision resolving the dispute.

68.  Settling Defendants may change the form of financial assurance provided under

 this Section at any time, upon notice to and approval by EPA, prOVided that the new form of

- assurance meets the requirements of this Section. Settling Defendants may also propose the use
ah alternative form of financial assurance consistent w1th the requirements of this Section,

ﬁsubject to review and approval, in writing, by EPA. A change in the form of financial assurance
that is agreed upon by EPA and the Settling Defendants shall not require approval by the Court.
However, in the event of a dispute, Settling Defendants may change the form of the financial

- assurance only in accordance with the final administrative or judicial decision rgsolving the

dispute.
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XIV. Certification of Completion

69. Completion of the Remedial Action for OU1

-a. Within ninety (90) days after Settling Defendants conclude that the
Remedial Action for OU1 has been fully performed and the Performance Standards have been
attained, Settling Defendants shall schedule and conduct a pre-oertiﬁcation inspection for OU1 to
be attended by Settling Defendants, EPA, NPS, and the Cominonwealth. If, aﬁer‘ the pre-
certiﬁcation inspection, the Settling Defendants still believe that the Remedial Acﬁon for OU1
~has been fully performed and the Performance Standards have been attained, they shall submit a
written report requesting certification to EPA for approval, pursuant to Section XI (EPA
Approval of Plans and Othor Submissions), with a copy to NPS and the Commonwealth, within
thirty (30) days of the inspection. In the report, a registered professional engineer (if
appropriate), the Settling Defendants’ Project Coordinator for Oﬁl, and another Duly
Authorized Representative of Settling Defendants shall state that the Remedial Action for OU1
has been completed in full satisfaction of the requirements of this Consent Decree. The report
shall contain the following statement, signed by a Duly Authorized Representativeoof a Settling
Defendant and the Settling Defendants’ Project Coordinator for OU1:
To the best of my knowledge, after thorough investigation, I certify that the
information contained in or accompanying this submission is true, accurate and
complete. I am aware that there are significant penalties for submitting false
information, including the possibility of fine and imprisonment for knowing
violations.
If, after completion of the pre-certification inspection for OU1 and receipt and review of
~ the written report for OUl , EPA, aftef reasonable opportunity to review and comment by NPS
and the Commonwealth, determines that the Remodial Action for OU1 or any portion thereof has

not been completed in accordance with this Consent Decree or that the Performance Standards

for OU1 have not been achieved, EPA will notify Settling Defendants in writing of the specific
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activities that must be undertaken by Settling Defendants pursuant to this Consent Decree to
complete the Remedial Action for OU1 and achieve the Performan(;e Standards for OU1,
-provided, however, that EPA may Vonly require Settling Defendants to perform such activities |
pursuant to this Paragfaph to the extent that such activities are consistent with the “scope of the
remedy selected in the ROD for OU1,” as thoée terms are defined in Paragraph 17.b. EPA will
set forth in the notice a schedule for performance of such gctivities consistent with the Consént
Decree or require the Settling Defendants to submit a schedule to EPA for approval pursuant to '
-Section XI (EPA Approval of Plans and Other Submissions). Settling Defendants shall perform
all activities described in the notice in accordance with the specifications and schedules
~ established pursuant to this Paragraph, subject to their right to invoke the dispute resolution
procedures set forth in Section XIX (Dispute Resolution).
b. If EPA concludes, based on the initial or any subsequent report requesting
Certification of Completion for OU1 and, after a reasonable opportunity for review and comment
by NPS and the Commonwealth, that the Remedial Action for OU1 has been performed in
accordance with fhis Consent Decree and tilat the Performance Standards have beeh achieved,
EPA will so certify in writing to Settling Defendants. This certification shall constitute the
Certification of Completion of the Remedial Action for OU1 for pu'rpoées of this Consent
Decree, including, but not limited to, Section XXI (Covenants Not to Sue by Plaintiff). The
Certification of Completion of the Remedial Action for QU] shall not affect Settling
Defendants’ remaining obligations under this Consent Decree.

70.  Completion of the Work for OU1

a. Within ninety (90) days after Settling Defendants conclude that all phases

of the Work relating to OU1 (including O & M) have been fully performed, Settling Defendants
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shall schedule and conduct a pre-certification inspection of QU1 to be attended by Settling
Defendants, EPA, NPS, and the Commonwealth. If, after the OU1 pre-certification inspection,
the Settling Defendants still believe that the Work relating to OU1 has been fully performed,
Settling Defendants shall submit to EPA and NPS, with a copy to the Commonwealth, a written
report by a registered professional engineer, if appropriate, or otherwise by Settling Defendants’
Project Coordinator for OU1, stating that the Work for OU1 has been completed in full
satisfaction of the requirements of this Consent Decree. The report shall con£ain the following
:statement, signed by a Duly Authorized Representative of a Settling Defendant and the Settling
Defendants’ Project Coordinator for OU1:
| To the best of my knowledge, after thorough investigation, I certify that the
information contained in or accompanying this submission is true, accurate and
complete. 1am aware that there are significant penalties for submitting false

information, including the possibility of fine and imprisonment for knowing
violations. T

If, ’aﬂer review of the written report, EPA, after reasonable opportunity to review and comment
by NPS and the Commonwealth, determines that any portion of the Work relating to OU1 bas
not bec;n completed in accordance with this Consent Decree, EPA will notify Settling Defendants
in writing of the activities that must be undertaken by Settling Defendants pursuant to_this>
Conse.nt Decree to complete the OU1 Work, pgovided, hbwever, that iEPA may only require
Setﬂing Defendants to perform such activities pursuant to this Paragraph to the extent that such
activities are consistent with the “scope of the remedy sel;:cted in the ROD for OU1,” as that
term is defined in Paragraph 17.b. EPA will set forth in the notice a schedule for performance of
- such activities consistent with the Consent Decree or require the Settling Defendants to submit a

_ schedule to EPA for approval pursuant to Section XI (EPA Approval of Plans and Other

Submissions). Settling Defendants shall perform all activities described in the notice in
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accordance with the specifications and schedules established therein, subjéct to their right to
_ invoke the dispute resolution prpcedures set forth in Section XIX (Dispute Resolution).
b. If EPA concludes, based on the initial or any subsequent request for the
Certification of Completion for OU1 by Settling Defendants and, after a reasonable opportunity
for review and comment by NPS and the Commonwealth, that the Work relating to OU1 has
~ been performed in accordance With this Consent Decree, EPA will so notify the Settling -
‘Defendants in writing. L

71. Completion of the Remedial Action for QU2

a. At such time that Seftling Defendant HII seeks to terminate some or all of
its obligations relating to the Cinder Bank pursuant to Paragraphs 164, 16v5 or 167 of
Section XX VI (Effective Date and Termination) of the Multimedia Consent Decree, Settling
Defendant HII shall submit a copy of the request for termination and any related materials, as
well as any response by EPA or the Commonwealth to such request, to the EPA Project
Coordinator identified in Section XII (Project Coordinators) of this Consent Decree.

b. The QU2 Remedial Action, except for OU2 O&M, will be deemed
complete, and EPA will so certify in writing to the Settling Defendants, when EPA and the
‘}Commonwealth either:

(1) - File a Notice of Completion with this Court pursuant to
Paragraph 161 of the Multimedia Consent Decree stating that HII has complied with the
requirements of the Multimedia Consent Decree and requesting the Court to enter an order
terminating the Multimedia Consent Decree; or

(2)  File Notice(s) of Completion pursuant to Paragraph 164 of the

Multimedia Consent Decree for each outfall covered in Paragraphs 74-89 of the Multimedia
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Consent Decree stating that HII has demonstrated compliance with the relevant parameters for
each outfall for twelye consecutive months and requesting the Court to enter an order
~ terminating HII’s obligations with respect to those outfalls; or
(3) Move jointly with HII pursuant to Paragraph 162 of the
Multimedia Consent Decree to terminate the Multimedia Consent Decree based 0;1 their
representation that all of the requirements of the Multimedia Consent Decree have been met.
EPA’s certification pursuant to this Paragraph shall constitute the Certification of
-Completion of th¢ Remedial Action for QU2 for purposes of this Consent Decree, including, but
not limited to, Section XXI (Covenants Not to Sue by Plaintiff). The Certification of
Completion of the Remedial Action for OU2 shall not affect Settling Defendants’ obligations
- under this Consent Decreé or under the Multimedia Consent Decree.

72.  Completion of the Work for QU2

a. . Within ninety (90) days after Settling Defendants conclude that all phases
of the Work relating to OU2 (including O&M required pursuant to this Consent Decree and
pursuant to the Multimedia Consent Decree), have been fully performed, Settling Defendants
shall schedule and conduct a pre-certification inspection of OU2 to be attended by Settling
Defendants, EPA and the Commonwealth. If, after the ou2 pre-certification ihspection, the
Settlﬁg Defendants still believe that the Work relating to OU2 has béen fully performed, Settling
Defendants shall submit a written report by a registered professional engineer stating that'the .
Work for OU?2 has been completed in full satisfaction of the requirements of this Consent
Decree. ;I‘he report shall coﬁtain the fouowing statement, signed by a Duly Authorized
Representative of a Settling Defendant and the Settling Defendants’ Project Coordinator:

To the best of my knowledge, after thorough investigation, I certify that the
information contained in or accompanying this submission is true, accurate and
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complete. I am aware that there are significant penalties for submitting false
information, including the possibility of fine and imprisonment for knowing
violations.

If, after review of the written report, EPA, after reasonable opportumty to review and comment
by the Commonwealth, determines that any portion of the Work relating to OU2 has not been
completed in accordance with this Consent Deéree, EPA will notify Settling Defendants in
'Wﬁtmg of the activities that must be ugdeftaken b& Settling Defendants pursuant to this Consent
Decree to complete the OU2 Work, provided, however, that EPA may only require Settling .
Défendants to perform such activities pursuanf to this vParag,graph to the extent that such activities
are consistent with the “scope of the acﬁvities required in the QU2 O&M Plan,” as that term is
defined in Paragraph 24.b. EPA will set forth in the notice a schedule for performance of such
activities consistent with the'Consent Decree or require the Settling Defendants to submit a
schedule to EPA for approval pursuant to Section XI (EPA Approval of Plans and Other
Submissions). Settling Defendants shall perform all activities described in the notice in
| accordance with the specifications and schedules established therein, subject to their right to
invoke the dispute resolution procedures set forth in Section XIX (Dispute Resolution).
b. ,If EPA concludes, based on the initial or any subsequent requeé.t for the
' Certification of Completion for OU2 by Seftling Defendants and, after a reasonable opportunity
 for review and comment by the Commonwealth, that the Work relating to OU2 has been
performed in accordance with this Consent Decree, EPA will so notify the S;:ttling Defendants in
writing.

73. Completion of the Remedial Action for QU3

a. Within ninety (90) days after Settling Defendants conclude that the
Remedial Action for OU3 has been fully performed and the Performance Standards for QU3

have been attained, Settling Defendants shall schedule and conduct a precertification inspection
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for OU3 to be attended by Settling Defendants, EPA, and the Commonwealth. If, after the QU3
pre-certification inspection, the Setﬁing Defendants still believe that the Remedial Action for
‘OU3 has been fully performed and the Perfonﬁance Standards for OU3 have been attained, they
shall submit a written report requesting certification to EPA for approval, with a copy to the
Commonwealth, pursuant to Section X[ (EPA Approval of Plans and Other Submissions) within
thirty (30) days of the inspeCtion. In the report, a registered professional engineer, if appropriate,
the Settling DefendantS’ Project Coordinator for OU3, or another Duly Authorized
-Representative of Settling Defendants shall state that the Remedial Action for OU3 has been
completed in full satisfaction of the requirements of this Consent Decree. The report shall
contain the following statement, signed by a Duly Authorize(i Representative of a Settling
Defendant and the Settling Defendants’ Project Coordiﬁator for OU3:
To the best of my knowledge, after thorough investigation, I certify that the
information contained in or accompanying this submission is true, accurate and
complete. Iam aware that there are significant penalties for submitting false
- information, including the possibility of fine and imprisonment for knowing
violations.
If, after cbmpletion_ of the pre-certification inspection for OU3 and receipt and review of the
Wriften report for OU3, EPA, after reasonable opportunity to review and comment by the
‘Commonwealth, determines &at the Remedial Action for OU3 or any portion thereof has not
been completed in accordance with this Consent Decree or that the Performance Standards for
OU3 have not been achieved, EPA will notify‘ Settling Defendants in writing of the activities that
must be undertaken by Settling Defendants pursuant to this Consent Decree to complete the
Remedial Action for OU3 and achieve the Performance Standards for QU3, provided, however,
that EPA may only require Settling Defendants to perform such activities pursuant to this

Paragraph to the extent that such activities are consistent with the “scope of the remedy selected

in the ROD for OU3,” as those terms are defined in Paragraph 31.b. EPA will set forth in the
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notice a schedule for performance of such activities consistent with the Consent Decree or
require the Settling Defendants to submit a schedule to EPA for approval pursuant to Section XI
(EPA Approval of Plans and Other Submissions). Settling Defendants shall perform all activities
- “described in the notice in accordaﬁce with the specifications and schedules established pursuant
to this Paragraph, subject to their right to invoke the dispute resolution procedures set forth in-
Section XIX (Dispute Resolution).
b. If EPA concludes, based on the initial or any subsequent report requesting
‘.ithe Certification of Completion for QU3 anci, after a reasonable opportunity for réview and
comment by the Commonwealth, that the Remedial Action for OU3 has been performed in
accordance with this Consent Decree and that the Performance Standards for OU3 have been
achieved, EPA will so certify in writing to Settling Defendants. This certification shall constitute
the Certification of Completion of the Remedial Action for OU3 for purposes of this Consent
Decree, including, but not limited to, Section XXI (Covenants Not to Sue by Plaintiff). The
Certification of Completion‘of the Remedial Action for OU3 shall not affect Settling
‘Defendants’ remaining obligations under this Consent Decree.

74. Completion of the Work for QU3.

. - Within ninety (90) days after Settﬁng Defendants conclude that all phases
of the Work relating to OU3 (including O & M), have been fully performed, Settling Deféndants
shall schedule and conduct a pre-certification inspection for OUS3 to be attended by Settling
Defendants, EPA and the Commonwealth. If, after the OU3 pfe-certiﬁcation inspection, tile
Settling Defendants still believe that the Work relating to QU3 has been fully performed, Settling
- Defendants shall submit a written report by a registered professional engineer, if appropriate, or

otherwise by Settling Defendants’ Project Coordinator for OUS3, stating that the Work relating to
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OU3 has béen completed in full satisfaction of the requirements of this Consent Decree. The
report shall contéin the following statement, signed by a Duly Authorized Representative of a
Settling Defendant and the Settling Defendants’ Project Coordinator for QU3:

To the best of my knowledge, after thorough investigation, I certify that the

information contained in or accompanying this submission is true, accurate and

complete. I am aware that there are significant penalties for submitting false

information, including the possibility of fine and imprisonment for knowing

violations. ”
I, after review of the written report, EPA, after reasonable opportunity to review and comment
-by the Commonwealth, determines that any portioﬁ of the Work relating to OU3 has not been
completed in accordance with this Conseht Decree, EPA will notify Settling Defendants in
writing of the activities that must be undertaken by Settling Defendants pursuant to this Consent
Decree to complete the Work relating to OU3, provided, however, that EPA may only require
Settling Defendants to perform such activities pursuant to this Pa#agraphto the extent that such
activities are consistent w_ith fhe “scope of the remedy selected in the ROD for OU3,” as that
term is defined in Paragraph 31.b. EPA will set forth in the notice a schedule for performance of
such activities consistent with the Consent Decree or require the Settling Defendants to submit a
schedule to EPA for approval pursuant to Section XI (EPA Approval of Plans and Other
Submissions). Settling Defendants shall perform all activities described m the notice in

. accordance with the specifications and schedules established therein, subject to their right to
invoke the dispute resolution procedures set forth in Section XIX (Dispute Resolution).
b. If EPA concludes, based on the initial or any subsequent request for the

Certification of Completion for OU3 by Settling -Defendants'and, after a reasonable opportunity
for review and comment by the Commonwealth, that the Work relating to OU3 has been

performed in accordance with this Consent Decree, EPA will so notify the Settling Defendants in

writing.
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XV. Emergency Response

75.  In the event of any action or occurrence during the performance of the Work
which cauées or threatens a release of Waste Material from the SiteAthat constitutes an
emergency situation or may present an immediate threat to public health or welfare or the
environment, Settling Defendants shall, subject to Paragraph 76, hnrﬁediately take all appropriate
action t6 prevent, aBate, or minimize such release or threat of release, and shall immediately
- notify the EPA’s Project Coordinator, or, if the Project Coordinator is unavailable, EPA’s
Alternate Project Coordinator. If néiier of these persons is available, the Settling Defendants
shal] notify the EPA Region III Hotline at (215) 814-3255. If such an event potentially impacts
OUl, Settling Defendants shall also provide notification to the NPS Project Coordinator.
Seitling Defendants shall take such actions in consultation with EPA’s Project Coordinator or
other aYailable authorized EPA officer and in accordance with all applicable provisions of the
A Health and Safety Plans, the Contingency Plans, and any other applicable plans or documents
developed pursuant to this Consent Decree.r In the event that Settling Defendants fail to take
appropriate response action as required by this Section, and EPA takes such action instead, °
Settling Defendants shall reimburse EPA for all costs of the response action not inconsistent with
the NCP pursuant to Section XVI (Payments for Response Costs).

76.  Nothing in the preceding Paragraph or in this Consent Decree shall be deemed to
limit any authority of the United States, (a) to take all appropriate action to protect human health
and the environment or to prevent, abate,‘ respond to, or minimize- an actual or threatened release
of Waste Material on, at, or from the Site, or (b) to direct or order such action, or seek an order
from the Court, to protect human health and the environmept or to prevent, abate, respond to, or
minimize an actual or threatened release of Waste Material on, at, or from the Site, subject to

Section XXI (Covenants Not to Sue by Plaintiff).
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XVI. Payments for Response Costs

77. Payments to EPA for Past Response Costs.

a. Within thirty'(30) days of the Effective Date, Settling Defendants shall

_ péy to EPA $12,600,000.00 in payment for Past Rcsponse Costs.

b. Payment of the above amount shall be made by FedWire Electronic Funds
Transfer (“EFT”) to the U.S. Department of Justice account in accordance with current EFT
procedures, referencing USAO File Number 1998V00578, EPA Site/Spill ID Number 0326, and

DOJ Case Number 90-11-2-271m. Payment shall be made in accordance with instructions

. provided to the Settling Defendants by the Financial Litigatioh Unit of the United States

Attorney’s Office for the Middle District of Pennsylvania following lodging of the Consent
Decree. Any payments received by the Department of Justice after 4:00 p.m. (Eastern Time) will
be credited on the next business day.

c. At the timé of payment, Settling Defendants shall send notice that
payment has been made to the United States in accordance with Section XXVI (Notices and
Submissions) and to the Docket Clerk (3RC00), U.S. EPA, 1650 Arch Street, Philadelphia, PA
19103-2029.

d. The total amount to be paid by Settling Defendants pursuant to Paragraph’
77.a. shall be deposited in the Palmerton Zinc Pile Special Account within the EPA Hazardous
Substance Superfund to be retained and used to conduct or finance response actions at or in
connection with the Site, or to be transferred by EPA to the EPA Hazardous Substance
Superfund.

€. Settling Defendant Horsehead Industries, Inc. agrees that it owes EPA
$252,745.00 in payment of oversight costs due under the 1988 Consent Decree, referenced in

Section L.L. of this Consent Decree.
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(1) Subject to approval of the Bankruptcy Court, if necessary, HII
shall make payment to EPA of the above amount within twenty (20) days of receipt of funds
emanating from HII’s settlement, approved by the Ba‘nkruptcy Court’s Order dated July 31,
2003, with a certain environmental insuraxice carrier with rcspéct to the Site. HII shall promptly
seek any Bahkruptcy Court approval necessary to make this payment.

(2)  Inthe event that HII is prevented by order of the Bankruptcy Court
from completing the settlement with its insurance carrier described in Paragraph 77.e(1) or from
ﬁnaking payment of certain prqceeds_ from that settlement to EPA, HII shall identify EPA’s claim
for $252,745.00 in its Plan of Reorganization and shall propose to the Bankruptcy Court that the

claim be treated as an Allowed Unsecured Claim in favor of EPA for that amount. Payment of
the claim under this Paragraph 77.e(2) shall be made in accordance with the confirmed Plan of
Reorganization approved by the Bankruptcy Court in thg Bankruptcy Case, or, in the event that
no Plan of Reorganization is confirmed, as an Allowed Unsecured Claim in .accordance with the
requirements of 11 U.S.C. § 726.
| (3)  Any payments made under this Paragraph 77.e. shall be transferred

to EPA in accordance with Paragraphs 77.b. and c., above. The total amount to be paid pursuant

‘to this Paragraph 77.e. shall be deposited in the Palmerton Zinc Pile Special Account within the

EPA Hazardous Substance Superfund to be retained and used to conduct or finance response

actions at or in connection with the Site, or to be transferred by EPA to the EPA Hazardous

Substance Superfund.

78.  Payments to EPA for Future Response Costs.
a. Settling Defendants shall pay to EPA all Future Response Costs not

inconsiste;lt with the National Contingency Plan, excluding the first $1,750,000.00 of Future
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Response Costs. For purposes of Paragraphs 78.a. arid b., Future Response Costs shall include
Future Oversight Costs incurred by EPA in connection with oversight of the OU1 Remedial
‘Action and the OU3 Remedial Action and the OU2 O&M, but shall not include Future Oversight
Costs incurred by EPA 1n connection with oversight of the OU1 Remedial Design and the QU3
Remedial Design except as set forth in Paragraph 78.c., below.
| b. Beginning one year after the end of the first fiscal quarter following the

Effective Date, and annually thereafter, EPA shall submit to Settling Defendants a cost summary |
-setting forth the Future Response Costs incurred during the prior period, including a summary of
all Future Oversight Costs. At such time as the total Future Response Costs incurred amount to
$1,750,000.00, EPA shall notify Settling Defendants in writing pursuant to Section XXVI
(Notices and Submissions), and include with such notice a cost summary, setting forth the total
- Future Response Costs incurred, including a summary of all Future Oversight Costs. Thereafter,
on a periodic basis, the United Statesx will send Settling Defendants a bill requiring payment that
includes a cost summary setting forth the Future Response Costs, including a summary of all
Future Oversight Costs, during the corresponding _périod. Settling Defendants shall make all
payments within forty-five (45) days of Settling Défe_ndants’ receipt of each bill requiring
péyment, except as otherwise provided in Paragraph 78.d., below. Settling Defendants shall
make all payments required by this Paragraph 78.b. in accordance with payment instructions to
be provided by the United States with the bills.: The total amount to be paid by Settling
Defendants pursuant to this Paragraph 78.b. s_hall be deposited in the Palmerton Zinc Pile Special
. Account within the EPA Hazardous Sﬁbstance Superfund to be retained and used to conduct or
finance response actions at or in conneption with the Site, or transferred by EPA to the EPA

Hazardous Substance Superfund.
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c. The Settling Defendants shall be obligated to reimburse EPA for Future
Oversight Costs incurred in connection with oversight of the OU1 Remedial Design and the OU3
Remedial Design only if (i) Future Response Costs exceed $1,750,000 as set forth in Paragraph

78.a., and (ii) the decision in United States v. Rohm & Haas Co., No. 92-1517 (3d Cir. Aug. 12,

1993), regarding the liability of responsible parties under Section 107(a)(4)(A) of CERCLA for
EPA oversight costs is reversed or overturned by the Court of Appeals for the Third Circuit, the
United States Supreme Coutt, or superceded by the United States Congress through amc_:ndinent
to CERCLA or otherwise. Nothing in this Paragraph 78.c. shall be deemed to be an adjudi;:ation
by this Court or an admission by EPA or the United States or shall be admissible in any other
proceeding as to the legal issue whether oversight costs are properly recoverable under Section
107 of CERCLA or pursuant to a settlement of such an action.

d. Settling Defendants may contest payment of any Future Response Costs
under this Paragraph 78, including costs within or above the $1,750,000 amount, if they _
determine that the United States has made an accounting error; or if they allege that a ;:ost item
that is included represents costs that are inconsistent with the NCP. In conjuhctiqn with such an
objection, Setﬁing Defendants may request additional cost dbcpnientation from EPA. Such
objection shall be made in writing within forty-five (45) days of receipt of the bill and must be
sent to the United States pursuant to Section XXVI (Notices and Submissions). Any such |
objection shall specifically identify the contested Future Response Costs and the basis for
objection. In the event of an objection, the Settling Defendants shall within the forty-five (45)
day period pay all uncontested Future Response Costs to the Unitéd States in the manner |
described in Paragraph 78.b. Within forty-five (45) days, the Settling Defendants.shali establish

an interest-bearing escrow account in a federally-insured bank duly chartered in the
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Commonwealth of Pennsylvania and remit to that escrow account funds eqqivalént to the amount
of the contested Future Response Costs. The Settling Defendants shall send to the United States,
as provided in Section XX VI (Notices and Submissions), a copy 6f the transmittal letter and
check paying the uncontested Future Response Costs, and a copy of the coﬁespondencc that
establishes and funds the escrow account, including, but not limited to, information containing
the identity of the bank and bank account under which the escrow account is established as well
as a bank statement showing the initial balance of the escrow account. Simultaneously with

- establishment of the escrow account, the Settling Defendants shall jnitiate the Dispute Resolution
procedures in Section XIX (Dispute Resolution). If the United States prevails in the dispute,
within forty-five (45) days of the resolution of the dispute, the Settling Defendants shall pay the
sums dueb(with accrued interest) to the United States in the manner described in Paragraph 78.b.

If the Settling Defendants prevail concerning any aspect of the contested costs, the Settling

Defendants shall pay that portion of the costs (plus associated accrued interest) for which they
did not prevail to the United States in the manner described in Paragraph 78.b; Settling

- Defendants shall be disbursed any balance of the escrow account. The dispute resolution
procedures set forth in this Paragraph 78.d. in conjunction with the procedures set forth in
Section XIX (Dispute Resolution) shall be the exclusive mechanisms for resolving disputes

regarding the Settling Defendants’ obligation to reimburse EPA for Future Response Costs.

79.  Payments to DOI for Response Costs.
a. Within thirty (30) days of the Effective Date, Settling Defendants shall
'pay to DOI the amount of $700,000 for Past Response Costs and DOI Future Response Costs.‘
b. Paymentiof the above amount shall be made by FedWire Electronic Funds

Transfer (“EFT”) to the U.S. Department of Justice account in accordance with current EFT
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procedures, referencing USAO File Number 1998V00578, DOI/NPS Site ID# WASO APT 01,
“and DOJ Cése Number 90-1 172—271m. Payment shall be made in accordance with instructions
':provided to the Settling Defendants by the Financial Litigation Unit of the United States
Attorney’s Office for the Middle District of Pennsylvania following lodging of the Consent
Decree. Any payments received by the Department of Justice after 4:00 p.m. (Eastern Time) will
be credited on the next business day.
c. At the time of payment, Settling Defendants shall send notice that the
“spayment has been made to the United States in accordance with Section XXVI (Notices and
Submissions).
d. The total amount to be paid by Settling Defendants puréuant to this
Paragraph 79 shall pe deposited in the Departrﬁent of the Interior Central Hazardous Materials
Fund (“DOI Central Hazmat Fund”) to be used to conduct or finance response actions at or in
connecﬁqn with the Site. |
80. Inthe event that the paymenfs required by Paragraphs 77.a. or 79.a. are not made
‘within thirty (30) days of the Effectix}e Date, or the payments required by Paragraph 78.b. are not
made within forty-five (45) days of the Settling Defendants’ receipt of the -bill, Settling
‘Defendants sﬁall pay Interest on the unpaid balance. The Interest to be paid on Past Response
‘Costs under this Paragraph shall begin to accrue thirty (30) days after the Effective Date. The
Interest on Future Response Costs shall begin to accrue on the date the bill is received. The
Interest shall accrue through the date of the Settling Defendants’ payment. Payments of Interest
made under this Paragraph shall be in addition to such other remedies or sanctions available to
-the United States by virtue of Settling Defendants’ failure to make timely payments under this

Section including, but not limited to, payment of stipulated penalties pursuant to Paragraph 98.
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The Settling Defendants shall make all payments required by this Paragraph in the manner
described in Paragraphs 77.b. and c. (for Interest due to EPA) or Paragraphs 79.b. and c. (for
'Intefest due to DOI). | |

_ 81.  Except as provided in Paragraph 82 (Sub-Account for Future Response Actions
Other than at OU1, OUZ, or OU3) below, Settling Defendants shall have no rights in or claims to
any monies deposited in or to be deposited in the PalmertonAZinc Pile Special Account, or the
account for the Palmerton Zinc Pile Site within the DOI Central Hazmat fund.

82. Sub-Account for Future Response Actions Other than at QU1, OU2, or OU3.

a. Within forty-five (45) days of the Effective Date, EPA will create a
separate sub-account, to be referred to as the Sub-Account for Future Response Actions Other
Vthan at QU1, OU2, or OU3 (“Sub-Account”), within the Palmerton Zinc Pile Special Acqount,
and transfer $750,000.00 from the Palmerton Zinc Pile Special Account into the Sub-Account.

b. The monies deposited in the Sub-Account shall be retained and uséd to
conduct or finance response actions at or in connection with the Site, other than at QU1, OU2, or
QU3, to be undertaken subsequent to the Effective Date.

c. The processes for determining how the monies in the Sub-Account may be
use¢ and under what circumstances the Settling Defendants may request use of the monies in the
Sub—AccomL shall be determined by EPA, after consultation with the Settling Defendants,
subsequent to the Effective Date. Prior to such consultation with Settling Defendants, EPA will
not withdraw the monies from the Sub-Account or combine the monies in the Sub-Account with
any other monies in the Palmerton Zinc Pile Special Account or the EPA Hazardous Substance

Superfund.
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83.  Other than as set forth in Paragraph 82 (Sub-Account for Future Response
Actions Other than at OU1, OU2, or OU3) with respect to monies Aeposited in the Sub-Account,
nothing in this Section or in this Consent Decree shall be deemed to create any right or claim in
Settling Defendants or any otﬁer person other than EPA to monies deposited or to be deposited in
the Palmerton Zinc Pile Special Account.

XVIIL. Indemnification an_d Insurance

84.  Settling Defendants’ Indemnification of the United States.

a. The United States does not assume any liability by entering into this
agreement or by virtue of any designation of Settling Defendants as EPA’s authorized
representatives under Section 104(e) of CERCLA. Each Settling Defendant shall indemnify,
save and hold harmless the United States and its officials, agents, employees, contractors,
subcontractors, or representatives for or from any and all claims or causes of action arising from,
or on account of, negligent or other wrongful acts or omissions of that Settling Defendant, its
officers, directors, employees, agents, contractors, subcontractors, and any persons acting on its
Behalf or under its control, in carrying out activities pursuant to this Consent Decree, including,
‘but not limited to, any claims arising from any designation of that Settling Defendant as an EPA
authorized representative under Sectiox; 104(e) of CERCLA. Further, each Settling Defendant
agrees to pay the United States all costs it incurs including, but not limited to, attorneys fees and
other expenses of litigation and settlemenf arising from, or on account of, claims made against
the United States based on negligent or other wrongful acts or omissions of that Settling
Defendant, its officers, directors, employees, agents, contractors, subdontractors, and any persons
-acting on its behalf or under its control, in carrying out activities pursuant to this Consent

Decree. The United States shall not be held out as a party to any contract entered into by or on
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behalf of Settling_Defendants in carrying outractivities pursuant to this Conseﬁt Decree. Neither
the Settling Defendants nor any such contractor shall be considered an agent of the United States.
b. Settling Defendants shall assumé liability for, and indenmmify, séve and

hold harmless the United Siates and its officials, agents, employees, contractors, subcontractors,
or representatives from any and all claims or causes of action arising from, or on account of, the
shipment, treatment, storage, or disposal of any soils, debﬁs, or other Waste Materials removed
from OU1, OU2, and/or OU3 pursuant to this Consent Decree.

| c. The United States shall give Settling Defendants notice of any claim for
which the United States plans to seek indemnification pursuant to this Paragraph 84, and shall
consult with Settling Defendants prior to settling such claim.

85.  Settling Defendants waive all claims against the United States for damages or
reimbursement or for set-off of any payments made of to be made to the United States, arising
from or on account of any contract, agreement, or arrangement between any one or more of
Seﬁling Defendants and any person for performance of Work, including, but not limited to,
claims on account of construction delays. In addition, each Settling Defendant shall indemnify.
and hold harmless the United States with respect to any and all claims for damages or
- reimbursement arising from or on account of any contract, agreement, or arrangement between
such Settling Defendant and any person for perfoﬁnance of Work, including, but not limited to,
claims on account of construction delays. | |

86.  No later than fifteen (1 5) days before commencing any on-site Work, Settling
Defendants shall secure, and shall maintain until the first anniversary of EPA’s Certification of
Completion of the Remedial Action pursuant to Paragraphs 69.\b, 71.b, and 73.b of Section XIV

(Certification of Completion) comprehensive general liability insurance with limits of five
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million dollars ($5,000,000), combined single limit, and a11t0m05ile liability insurance with
limits of $500,000 dollars, combined single limit, naming the United States as an additional
‘insured. In addition, for the duration of this Consent Decree, Settling Defendants shall satisfy, or
shall ensure that their‘lcontractors or subcontractors satisfy, all applicable laws and regulations
regarding the provision of worker’s compensation insurance for all persons performing the Work
on behalf of Settling Defendants in furtherance of this Consent Decree. Prio.r to commencement
of the Work under this Consent Decree, Settling Defendants shall provide to EPA certificates of
ssuch insurance and, if requested by EPA, a copy of each insurance policy. Settling Defendants
shall resubmit such certificates and, if requested by EPA, copies of policies each year on the
anniversary of the Effective Date. If Settling Defendants demonstrate by evidence §§ﬁsfactory to
EPA that any contractor or subcontractor maintains insurance equivalent to that described above,
or insurance covering the same risks but in a lesser amount, tﬁen, with respect to that contractor
| or subcontractor, Settling Defendants need provide only that portion of the insurance described
above which is not maintained by the contractor or subcontractpr. Settling Defendants may
satisfy the provisions of this Paragraph 86 if they submit to EPA for approval one of the financial
assurance mechanisms of Section XIII (Assurance of Ability to Complete Work) in at least the
_ amounts stated in this Paragraph 86 demonstrating that Settling Defendants are able to pay any
claims arising out of Settling Defendants’ performance of their obligations under this Consent
Decree. Such financial assurance mechanism shall meet all of the requirements of Section X[[I
(Assurance of Ability to Complete Work). If Settling Defendants seek to utilize the mechanisms
‘set forth in Section X1II (Assuranée of Ability to Complete Work) to satisfy the provisions of

this Paragraph 86; they must demonstrate an ability to pay the amounts required under this
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Paragraph 86, above and beyond that required by the obligations of Section XIII (Assurance of

Ability to Complete Work).

XVIII. Force Majeure

- 87.  “Force majeure,” for purposes of this Consent Decree, is defined as any event
arising from causes beyond the control of the Settling Defendants, of any entity controlled by
Settling Defendants, or of Settling Defendants’ contractors, that delays or prevents the
performance of any obligation under this Consent Decree despite Settling Defendants’ best

-efforts to fulfill the obligation. The requirement that the Settling Defendants exercise “best
efforts to fulfill the obligation” includes usit;g best efforts to anticipate any potential force
majeure event and best efforts to address the effects of any potential force majeure event (1) as it

, is occurring and (2) following the potential force majeure event, such that the delay is minimized
.to the greatest extent possible. “Force Majeure” does not include financial inability to complete
the Work or a failure to attain the Performance Standards.

88.  If any event occurs or has occurred that may delay the berformance of any
obligation under this Consent Decree, whether or not caused by a force majeure event, the
Settling Defen.(‘lants shall notify orally EPA’s Project Coordinator or, in his or her absence,
EPA’s Alternate Project Coordinator or, in the event both of EPA’s designated representatives
are unavailable, the Director of the Hazardous Site Cleanup Division, EPA Region III, within
forty-eight (48) hours of when Settling Defendants first knew that the event might cause a delay.
Within five (5) business days thereafter, Settling Defendants shall provide in writing to EPA,
with a copy to NPS if the delay impacts the Work at OU1, an explanation and deScription of the
reasons for the delay; the anticipated duration of the delay; all actions takén or to be taken to
prevent or minimize the delay; a schedule for implementation of any measures to be taken to

prevent or mitigate the delay or the effect of the delay; the Settling Defendants’ rationale for
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attrib\iting such delay to a force majeure event if they intend to assert such a claim; and a
statement as to whether, in the opinion of the Settling Defendants, such event may cause or

- contribute to an endimgerment to public health, welfare or the environment. The Settling
Defendants shall include with any notice documentation supporting their claim that the‘delay
was attributable to a force majeure. Failure to comply with the above requirements shall

: preelude Settling Defendants ﬁ'omras_serting any claim ef force majeure for that event for the
‘period of time of such failure to comply, and for any additional delay caused by such failure.
Settling Defendants shall be deemed to know of any circumstance of which Settling Defendants,
any entity controlled by Settling Defendants, or Settling Defendants’ contractors knew or should
have known.

_ 89. If EPA agrees that the delay or anticipated delay is attributable to a force majeure
event, the time for performance of the obligations under this Consent Decree that are affected by
the force majeure event will be extended by EPA for such time as is neceseary to complete those
obligations. An extension of the time for performance of the obligations affected by the force
majeure event shall not, of itself, extend the time for performance of any other obligafion. If

- EPA does not agree that the delay or anticipated delay has been or will be caused by a force
~ majeure event, EPA will notify the Settling Defendanfs in writing of its decision. IfEPA agrees
that the delay is attributable to a force majeure event, EPA will notify the Settling Defendants in
writing of the length of the extension, if any, for performance of the obligations affected by the
foree majeure event.
90.  If the Settling Defendants elect to invoke the dispute resolution procedures set
. forth in SeCtion XIX (Dispute Resolution), they shall do so no later than fifteen (15) days after

receipt of EPA’s notice. In any such proceeding, Settling Defendants shall have the burden of
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demonstrating by a preponderance o‘f the evidence that the delay or anticipated delay has been or
will be caused by a force majeure event,i that the duration of the délay or the cxtension.soughtl
was or will be warranted under the circumstances, that best efforts were exercised to avoid and

mitigate the effects of the delay, and that Settling Defendants complied with the requirements of
| ?aragraphs 87 and 88, above. If Settling Defendants carry this burden, the delay at issue shall be
deemed not to be a violation by Settling Defendants of the affected obligation of this Consent
Decree identified to EPA and the Court.

XIX. Dispute Resolution

91.  Unless otherwise expressly provided for in this Consent Decree, the dispute
resolution procedures of this Section shall be the exclusive mechanism to resolve disputes
between any Settling Defendant(s) and the United States arising. undér or with respect to this
Consent Decree. However, the procedures set forth in this Section shall not apply to actions by
the United States to enforce obligations of the Settling Defendant;s that have not been disputed in
“accordance with this Section.

92.  Any dispute which arises under or with respect to this Consent Decree shall in the
first instance be the subject of informai negotiations between the parties to the dispute. The
period for informal negotiations shall not exceed twenty (20) days from the time the dispute
arises, unless it is modified by written agreement of the parties to the dispute. The dispute shall

be considered to have arisen when one party sends the other parties a written Notice of Dispute.

93.  Statements of Position.
a. In the event that the parties cannot resolve a dispute by informal
negotiations under the preceding Paragraph, then the position advanced by EPA shall be
considered binding unless, within ten (10) days after the conclusion of the informal negotiation

period, Settling Defendants invoke the formal dispute resolution procedures of this Section by

93




serving on the United States a written Statement of Position on the matter in dispute, including,
but not limited to, any factual ciata,' analysis or ppinion supporﬁng that positioh and aﬁy

| ‘supporting documentation relied upon by the Settling'Defendants; The Statement of Position
shall specify the Settling Defendants’ position as to whether formal dispute resolution should
proceed under Paragraph 94 or Paragraph 95.

b. | Within fourteen (14) days after receipt of Settling Defendants’ Statement
of Position, EPA will serve on Settlihg Defendants its Statement of Position, including, but not
‘limited to, any factual data, analysis, or opinion supporting that position and all supporting '

- documentation reﬁed upon by EPA. EPA’s Statement of Position shgll include a statement as to
whether formal dispute resolution should procéed under Paragréph 94 or 95. Withit_l seven (7)
- days after receipt of EPA’s Statement of Position, Settling Defendants may submit a Reply.

c. If there is disagreement between EPA and the Settling Defendants as to
whether dispute resolution should proceed under Paragraph 94 or 95, the parties to the dispute
‘shall follow the procedures set forth in the paragraph determined by EPA to be applicable.
However, if the Settling Defendants ultimately appeal to the Court to resolve the dispute, the
Court shall determine which paragraph is applicable in accordance with the standards of

- applicability set forth in Paragraphs 94 and 95.

94.  Formal dispute resolution for disputes pertaining to ﬁe selection or adequacy of
any response action and all other disputes that are accorded review on the administrative record
under applicable pﬁnciples of administrative law .shall be conducted pursuant to the procedures
set forth in this Paragraph. For purposes of this Paragraph, the adequacy of any response action
includes, without limitation: (1) the adequacy or aﬁpropriziteness of plans, procedures to

implement plans, or any other items requiring approval by EPA under this Consent Decree; and
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(2) the adequacy of the performance of response actions taken pursuant to this Consent Decree.
Nothing in this Consent Decree shall be construed to allow any dispute by Settiing Defendants
- regarding the validity of the provisions of the OU1 ROD, the OU2ROD (as modified By the QU2
ESD), or the OU3 ROD. |

a. An administrative record of the dispute 'shall be maintained by EPA and
shall contain all statements of postition, including supporting documentation, submitted pursuant
to this Section. Where appropriate, EPA may allov;' submission of supplemental statements of
i)osition by the parties to the dispute.

b. The Director of the Hazardous Site Cleanup Division, EPA Region III,
will issue a final administrative decision resolving the dispute based on the administrative record
described in Paragraph 94.a. This decision shall be binding upon the Settling Defendants,
subject only to the right to seek judicial rcviéw pursuanf to Paragraph 94.c. and d.

c. Any administrative decision made by EPA pursuant to Paragraph 94.b.
shall be reviewable by this Court, provided that a motion for jﬁdicial review of the decision is
filed by the Settling Defendants with the Court and served on all Parties within fen (10) days of
receipt of EPA’s decision. The motion shall include a description of the matter in dispute, the |
efforts made by the parties to resolve it, the rglief requested, and the schedule, if any, within
which the dispute must be resolved to ensure orderly implementation of this Consent Decree.
The United States may file a response to Settling Defendants’ motion.

d. In proceedings on any dispute governed by this Paragraph 94, Settling
Defendants shall have the burden of demoﬁstrating that the decision of the Hazardous Site

Cleanup Division Director is arbitrary and capricious or otherwise not in accordance with law.
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Judicial review of EPA’s decision shall be on the administrative record compiled pursuant to
Paragraph 94.a.

95.  Formal dispute resolution for disputes that neither pertain to the selection or
adequacy of any response action nor are otherwise accorded review on the administrative record
under applicable principles of administrative law shall be govemed by this Paragraph.

a. Folldwing receipt of Settling Defendants’ Statement of Position submitted
pursuant to Paragraph 93, the Director of the Hazardous Site Cleanup Division, EPA Region III,
will issue a ﬁnal decision resolving the dispute. The Hazardous Site Cleanup Division Director’s
decision shall be binding on the Settling Defendants unlesé, within ten (10) days of receipt of the
decision, the Settling Defendants file with the Court and serve on the parties a motion for judicial
review of the decision setting forth the matter in dispute, the efforts made by the parties to
resolve it, the relief requested, and the schedule, if any, within which the dispute must be
" resolved to ensure orderly implementation of the Consent Decree. 'fhe United States may file a
response to Settling Defendants’ motion.

b. Notwithstanding Paragraph BB of Section 1 (Background) of this Consent
Decree, judicial review of any dispute governed by this Paragraph shall be governed by
applicable principles of law. -

96.  The invocation of formal dispute resolution procedures under this Section shall
not exteni postpone or affect in any way any obligation of the Settling Defendants under this
Consent Decree, not directly in dispute, unless EPA or the Court agrees otherwise. Stipulated
penalties with respect to the disputed matter shall continue to accrue but paymeni shall be stayed
pe;lding resolution of the dispute as provided in Paragraph 105. Notwithstanding the stay of

payment, stipulated penalties shall accrue from the first day of noncompliance with any
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applicable provision of this Consent Decree. In the event that the Settling Defendants do not
prevail on the disputed issue, stipulated penalties shall be assessed and paid as provided in
‘Section XX (Stipulated Penalties).
| XX. Stipulated Penalﬁes
97.  Settling Defendants shall be liable to the United States for stipulated penalties in

the amounts set forth in Paragraphs 98 and 99 for failure to comply with the requirements of this
. Consent Decree specified below, unless excused under Section XVIII (F orce Majeure).

“Compliance” by Settling Defendants shall include compl«;tion of the activities undér this

Consent Decree or any work plan or other plan approved under this Consent Decree identified
below in accordance with all applicable requirements of law, this Consent Decree, and any plans
or other document-s approved by EPA pursuant to this Consent Decree and within the specified
ﬁlﬁe schedules esfablished by and approved under this Consent Decree.

| 98. a. The following stipulated penalties shall accrue per violation per day for

any noncompliance identified in Subparagraphs b, c, and d:

[$2,00000

1$4,000.00 | 15th through 30% day
$8,000.00 31% day and beyond
b. Failure to comply with requirements of Section VI (Performance of the

| Work by Settling Defendants), including failure to comply with the requirements of documents
approved by EPA under Section VI, Section VII (Remedy Review), and Section XV (Emergency

Response).
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C. Failure to make the payments required by Paragraphs 77.a. or 78.b., except
that stipulate(i penalties will not begin to accrue against Settling Defendants for non-payment of
“ the amounts due under Paragraph 77 .a. until forty-five (45) days after the Effective Date.
d. Failure to make the payment required by Paragraph 79.a. Penalties
_ accrﬁing under this Paragraph 98.d. shall be due and payable to DOI within forty-five (45) days
of Settling Defendants’ receipt from DOI of a demand for payment of the penalties, and all such
payments shall be made as set forth in.Patagraphs 79.b. and c.
99. a. iThe following stipulated penalties shall accrue per violation per day for

any noncompliance identified in Subparagraph b:

($50000

$ 1,000.00 . 15th through 30® day
$ 2,000.00 31st day and beyond
b. All requirements of this Consent Decree that are not identified in

Paragi'aph 98 of this Consent Decree.

100. In the event that EPA assumes performance of all of the Work relating to OU1 or‘
of all of the Work relating to OUS3 pursuant to Paragraph 120 (Work Takeover) of Section XXI
(Covenants Not to Sue by Plaintiff), Settling Defendants shall be liable for a stipulated penalty in
the amount of $250,000.00. |

| 101.  All penalties shall begin to accrue on the day after the compléte performance is

due or the day a violation occurs, and shall continue to accrue through the final day of the »
correction of the noncompliance or completion of the activity. Hdwever, stipulated penalties
shall not accrue: (1) with respect to a deficient submission under Section XI (EPA Approval of

Plans and Other Submissions), during the period, if any, beginning on the 31st day after EPA’s
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receipt of such submission until the date that EPA notifies Settling Defendants of any deficiency;
(2) with respectto a decisioh by the Director of the Hazardous Site Cleanup Division, EPA
| Region III, under Paragraphs 94.b. or 95.a. of Section XIX (Dispute Resolution), during the
period, if any, beginning on the 21st day after the date that Settling Defendants’ reply to EPA’s
Statement of Position is received ﬁntil the date that the Director issues a final decision regarding
- such dispute; or (3) with respect to jﬁdicial review by this Court of any dispute under
Section XIX (Dispute Resolution), during the period, if any, beginning on the 31st day after the
Court’s receipt of the final submission regarding the dispute until the date that the Court issues a
final decision regarding such dispute. Nothing herein shall prevent the simultaneous accrual of
separate penalties for separate violations of this Consent Decree.
102. Following EPA’s determination that Settling Defendants have failed to comply
with a requirement of this' Consent Decree, EPA may give Settling Defendants written
" notification of the same and describe the noncompliance. EPA may send the Settling Defendants
a written demand for the payment of the penalties. However, penalties shall accrue as provided
in Paragraph 101 regardless of whether EPA has notified the Settling Defendants of a violation.
103.  All penalties accruing under this Section, except for penalties accruing to DOI
_ pursﬂant to Paragraph 98.d., shall be due and payable to EPA within forty-five (45) days of the
Settling Defendants’ receipt from EPA of a dermand for payment of the penaities, unless Settling
Defendants invoke the Dispute Resolution procedures under Section XIX (Dispute Resolution).
All payments to the United States under this Section shall be paid by certified or cashier’s
check(s) made payable td “EPA Hazardous Substances Superfund,” shall be mailed to United
States Environmental Protection Agency, Region III, Attention: Superfund Accounting, P.O.

Box 360515, Pittsburgh, PA 15251-6515. Settling Defendants shall send copies of the check(s)
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to the United States as specified in Section XXVI (Notices and Submissions) and to the Docket
Clerk (3RC00), United States Environmental Protection-Agency, Region ITI, 1650 Arch Street,
Philadelphia, PA _19103-202‘9,. shall indicate that the payment is for stipulated penalties, and
shall reference the EPA Region and Site/Spill ID Number 0326, the DOJ Case Number 90-11-2-
271m, and the name and address of the paﬁy making payment. |

104. The payment of penalties shall not alter in any way Settling Defendants’
obligation to complete the ‘performance of the Wo_rk required under this Consent Decree.

105. Pcnalties shall continue to accrue as provided in Paragraph 101 during any dispute
resolution period, but need not be paid until the following;

a. If the dispute is resolved by agreement or by a decision of EPA that is not
api)ealed to this Court, accrued penalties determined to be owing shall be paid to EPA within
forty-five (45) days of the agreement or tﬂe receipt of EPA’s decision or order;

b. If the dispute is appealed to this Court and the United States prevails in
whole or in part, Settling Defendants shall pay all accrued penalties determined by the Court to
be owed to EPA within sixty (60) days of receipt of the Court’s decision or order, except as
provided in Subparagraph c below; |

c. If the District Court’s decision is éppealed by any Party, Settling

-Defendants shall f)ay all accrued penalties determined by the Distn'ct Court to be owing to the
United States into an interest-bearing escrow account within sixty (60) days of receipt of the
Court’s decision or order. Penalties shall be paid into this account as they continue to accrue, at
least every sixty (60) days. Within fifteen (15) days of receipt of the final appellate court
decision, the escrow agent shall pay the balance of the account to EPA or to Settling Defendants

to the extent that they prévail.
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106. If Settling Defendants fail to pay stipulated penalties when dué, the United States
may institute proceedings to collect Athe penalties, as well as interest. Settling Defendants shall
pay Interest on the unpaid balance, which shall begin to accrue on the date of demand made
pursuant to Paragraphs 98.d. or 103. |

107. Nothing in ﬂ.’llS Consent Decree shall be construed as prohibiting, altering, orin
any way limiting the ability of the United States to seek any other remédies or sanctions
available by virtue of Settling Defendants’ violation of this Consent Decree or of thé statutes and
regulations upon which it is based, including, but not limited to, penalties pursuant to
V Section 122(1) of CERCLA, provided, however, that the United States shall not seek civil
_ penalties pursuant to Section 122(1) of CERCLA for any violation for which a stipulated penalty

is provided herein, except in the case of a willful violation of the Consent Decree.

108. Notwithstanding any other provision of this Section, the United States may, in its
‘unreviewable discretion, waive any portion of stipulated penalties that have accrued pursuant to
this Consent Decree.

XXI. Covenants Not to Sue by Plaintiff

109. a. In consideration of the actions that will be performed, the covenants
provided and the payménts that will be made by the Settling Defendants under the terms of the
Consent Decree, and except as specifically provided in Paragraphs 110, 111, 1 13,114, 116,117,

-and 119 of this Section, the United States covenants not to sue or to take administrative action
against Settling Defendants pursuant to Sections 106 and 107 (a) of CERCLA relating to
Operable Unit 1, Operable Unit 2, and Operable Unit 3, as those terms are defined in this
Consent Decree, and for recovery of Past Response Costs, Future Response Costs, Future
Oversight Costs, and DOI Future Response Costs as those terms are defined in this Consent

Decree. Except with respect to future liability, these covenants not to sue shall take effect upon
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the receipt by EPA and DOI, respectively, of the payments required by Paragraphs 77.a. and
79.a. of Section XVI (Payments for Response Costs). With respect to future liability relating to
QU]1, these covenants not to sue shall take effect upon the Certification of Completion of the
Remedial Action for OU1 by EPA pursuant to Paragraph 69.b. of Section XIV (Completion of
the Remedial Action for OU1). With respect to future liability relating to OU3, these covenants -
not to sue shall take effect upon the Certification of Completion of the Remedial Action for OU3
by EPA pursuant to Paragraph 73.b. of Section XIV (Completion of thc;v Remedial Action for
-0U3).

b. With respect to future obligations to perform response actions or to
reimburse response costs with respect to OU2, these covenaﬁts not to sue shall take effect upon
the Certification of Completion of the Remedial Action for OU2 by EPA pursuant to Paragraph
71.b. of Section XIV (Completion of the Remedial Action for OU2). Provided, however, that all
covenants not to sue with respect to such future obligations to perform response actions or to
reimburse response costs relating to OU2 shall be null and void as to all Settling Defendants in
the event that Settling Defendant HII fails to implement the Revised PRT Work Plan as required
by the Multimedia Consent Decree and/or fails to achieve a Certification of Completion of the
‘Remedial Action for OU2 under this Consent Deeree. NotW‘ithstanding any other provision of
this Consent Decree, including Paragraph 113, if Settling Defendant HII fails to implement the
Revised PRT Work Plan as required by the Multimedia Consent Decree and/or fails to achieve a
Certification of Completion of the Remedial ACthIl for QU2 under this Consent Decree, the
United States retains all of its rights under CERCLA to sue or take administrative action against
any of the Settling Defendants with respect to OU2, and Settling Defendants retain all defenses

to such an action.
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c. The covenants not to sue in this Paragraph 109 are conditioned upon the
satisfactory pérfonnahce by Settling Defendants of their obligations under this Consent Decree.
These covenants not to sue extend only to the Settling Defendants and do not extend to any other
person, except that the covenants not to sue shall also extend to the corporate successors of
Scnlmg Defendants, but only to the extent that the alleged liability of such successors is derived
from the alleged liability of Settling Defendants.

110. United States’ Pre-Certification Reservations for OU1. Notwithstanding any

other provision of this Consent Decree, the United States reserves, and this Consent Decree is
without prejudice to, the right to institute proceedings in this action.or in a new action, or to issue
an administrative order seeking to compel Settling Defendants to perform further response
actions relating to OU1, or to reimburse the United States for additional costs of response if,
prior to Certification of Completion of the Remcdi;ﬂ Action for OUI:

a. conditions at OU1, previously unknown to EPA, are discovered, or

b. information, previously unknown to EPA, is received, in whole or in part,
and EPA determines that these previously unknown conditions or information together with any
other relevant information indicates that the Remedial Action for OU1 is not protective of human
health or the environment.

111. - United States’ Post-Certification Reservations for OU1. Notwithstanding any

other provision of this Consent Decree, the United States reserves, and this Consent Decree is
without prejudice to, the right to institute proceedings in this action or in a new action, or to issue
an administrative order seeking to compel Settling Defendants to perform further response
actions relating to OU1, or to reimburse the United States for additional costs of response if,

subsequent to the Certification of Completion of the Remedial Action for OUl:
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a. conditions at OU1, previously unknown to EPA, are disco;lered, or
b. information, previously unknown to EPA, is received, in wﬁole or in part,
- and EPA determines that these previously unknown conditions or this information together with
other relevant informationv indicate that the Remedial Action for OU1 is not protective of human
health or the environment.

1 12. For purposes of Paragraph 110, the information and the conditions known to EPA
shall include only that information and tﬁose conditions known to EPA as of January 10, 2002
(the date of the submission of the (First) Test Plot Report), and set forth in the Record of
Decisibn for OU1, the Unilateral Administrative Order issued by EPA on December 10, 1999,
the administrative record supporting the Record of Decision for OU1, and the administrative
record supporting the 1999 UAO, or in any information received by EPA pursuant to the oUl1
VROD and the 1999 UAO through January 10, 2002. For purposes of Paragraph 111, the
information and the conditions known to EPA shall include dnly that information and those
conditions known to EPA as of the date of the Cerﬁﬁcaﬁon of Completion of the Remedial
Action for OU1 and set forth in the Record of Decision for OU1, the administrative record
supporting the Record of Decision for OU], the post-ROD administrative record for OU1, or in
any information received by- EPA pursuant to the requirements of this Consent Decree prior to
the Certification of Completion of the Remedial Action for OU1.

113. United States’ Pre-Certification Reservations for OU2. The United States

reserves, and this Consent Decree is without prejudice to, the right to institute proceedings in this
action or in a new action, or to issue an administrative order seeking to compel Settling

Defendants to perform further response actions relating to 0U?2, or to reimburse the United
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States for additional costs of response if, prior to Certification of Completion of the Remedial

Action for OU2:
a. conditions at QU2, previbusly unknown to EPA, are discovered, or
b. information, previously unknowﬁ to EPA, is received, in whole or in part,

and EPA determines that these previously unknown conditions or information together with any
other relevant information indicates that the Remedial Action for OU2 is not protective of human
health or the environment.

114. United States’ Post-Certification Reservations for QU2. Notwithstanding any

other provision of this Consent Decree, the United States reserves, and this Consent Decree is
without prejudice to, the right to institute proceedings in this action or in a new action, or to issue
an administrative order seeking to compel Settling Defendants to perform further responsé
actions relating to OU2, or to reimburse the United States for addiﬁonal costs of response if,
subsequent to the Certification of Completion of i}he Remedial Action for OUZ:

a. conditions at OU2, previously unknowﬁ to EPA, are discovered, or

b. information, previously unknown to EPA, is received, in whole or in patt,
and EPA determines that these prev.iously unknown conditions or this information together with
other rele\ia;nt information indicate that the Remedial Action for QU2 is not protective of human
health or the environment.

115. For purposes of Paragraph 113, the information and the conditions known to EPA

shall include only that information and thos¢ conditi’onsiknown to EPA as of August 27, 2002
(the date the QU2 ESD was issued), and set forth in the Record of Decision for OU2 and the
administrative record supporting the Record of Decision for OU2, the OU2 ESD and the

administrative record supporting the OU2 ESD, or in any information received by EPA pursuant
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to the Multimedia Consent Decree or the Revised PRT Work Plan through August 27, 2002. For
purposes of Paragraph 114, the information and the conditions known to EPA shall include only
that information and those conditions known to EPA as of the date of the Certification of
Completion of the Remedial Action for OU? and set forth in the Record of Decision for OU2,
the administrative record supporting the Record of i)e::ision for OU2, the post-ROD
administrative record for OU2, or in any information received by EPA pursuant to the
requirements of this Consent Decree prior to the Certification of Completion of the Remedial
Action for OU2. |

116. United States’ Pre-Certification Reservations for OU3. Notwithstanding any

other provision of this Consent Decree, the United States reserves, and this Consent Decree is.
without prejudice to, the right to institute proceedings in this action or in a new action, or to issue
an administrative order seeking to compel Settling Defendaﬁts to perform further response
_ actions relating to OU3, or to reixnbufse_ the United States for additional costs of response if,
prior to the Certification of Completion of the Remedial Action for OU3:

a. condiﬁoné at OQU3, previously unknown to EPA, are discovered, or

b. information, previously unknoﬁ to EPA, is received, in whole or in part,
and EPA determines that these previously unknown éonditions or information together with any
other relevant information indicates that the Remedial Action for OU3 is not prptective of human
health or the environment.

'117. United States’ _Post—Certiﬁcation Reservations for OU3. Notwithstanding any

other provision of this Consent Decree, the United States reserves, and this Consent Decree is
without prejudice to, the right to institute proceedings in this action or in a new action, or to issue

an administrative order seeking to compel Settling Defendants to perform further response
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actions relating to OU3, or to reimburse the United States for additional costs of response if,
subsequent to Certifications of Complétion of the Remedial Action for OU3:

a. conditions at OU3, previously unknown to EPA, are discovered, or

b. information, previousty unknown to EPA, is received, in whole or in part,
and EPA determines that these previously unknown conditions or this information together with
other relevant information iﬁdic_ate that the Remedial Action for OU3 is not protective of human
health or the environment.

118. For purposes of Paragraph 116, the information and the conditions known to EPA
shall include only that information and those conditions known to EPA as of June 11,2003 (the
date on which EPA approve;d the OU3 Remedial Action Work Plan, Revision No. 1), and set
forth in the Record of Decision for OU3, the administrative record supporting tﬁe Record of
Decision for OU3, and any information submitted by Settﬁng D'efendants:pursuant to prior
approved work plans for OU3 and received by EPA’s Project Coordinator through June 11,
2003. For purposes of Paragraph 117, the information and the conditions known to EPA shall
include only that information and those conditions known to EPA as of the date of the
Certification of Completion of the Remedial Action for OU3 and set forth in fhe Record of
Decision for OU3, the administrative re;:ord supporting the Record 6{ Decision for OU3, the
post-ROD administrative record for OU3, or in any information received by EPA pursuant to the
requirements of this Consent Decree prior to the Certification of Completion of the Remedial
Action for QU3.

119. General reservations of rights. The covenants not to sue set forth above do not

pertain to any matters other than those expressly specified in Paragraph 109. The United States
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reserves, and this Consent Decree is without prejudice to, all rights against Settling Defendants
withrespect to all matters, including, but not limited to, the following:

a. claims based on a failure by Settling Defendants to meet a requirement of
this Consent Decree;

b. liability arising from the past, present, or future disposal, release, or threat
of ;elease of Waste Material outside of OU1, OU2, or OU3 as those terms are spéciﬁcally
defined in this Consent Decree; |

c. liability based upon, after signature of this Consent Decree by the Settling
Defendants, the Settling Defendants” ownership or operation of OU1, OU2, and/or OU3, or upon
the Settling Defendants’ transportation, treatment, storage, or disposal, or the arrangement for the
fransportation, treaﬁnent, storage, or disposal of Waste Material at or in connection with OU1,

: OIjZ, or OU3, other than as part of the OU1, OU2, and QU3 Remedial Actions, the Work, or
otherwise ordered by EPA;

d. liability for damages for injury to, destruction of, or loss of natural
resources, and for the costs of any natural resource damage assessments;

€. liability for costs or damages, other than DOI Future Response Costs,

incurred or to be incurred by DOI after December 31, 2001, relating to contamination at

Operable Unit 1;
f. criminal liability;
g. liability for violations of federal or state law which occur during or after

implementation of the Work;
h. liability, prior to the Certification of Completion of the Remedial Action

for OU1, for additional response actions that EPA determines are necessary to achieve OU1
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Performance Standards, but that cannot be required pursuant to Paragraph 17 (Modification nf
__thé OUI Work Plans);

| i linbility,_ prior to the Certification of Completion of the Remedial Action
for OU2, for additional response actions that EPA determines are necessary to achieve OU2
Performance Standards, but that cannot be reqnired pursuant to Paragraph 24 (Modification of
the OU2 Work Plans);

J- liability, prior to the Certification of Cnmpletion of the Remedial Action
. for OU3, for additional response actions that EPA determines are necessary to achieve OU3
Performance Standards, but that cannot be required pursuant to Paragraph 31 (Modification of
the OU3 Work Plans);

k. liability for any additional Operable Units, including Operable Unit 4, or
any area of the Site not included in Operable Unit 1, Operable Unit 2, or Operanle Unit 3, as
those terms are defined in this Consent Decree;

L liability for migration of hazardous substances onto Operable Unit 1,
Operable Unit 2, or Operable Unit 3, as defined in this Consent Decree, from anyrarea of the Site
not included in QU1, OU2, or OU3 which occurs after the date of entry of this Consent Decree;
and |

m. liability for contamination of land or buildings arising from the presence
of fill material containing hazardous substances that has been transported to such land or
buildings from the Cinder Bank or the East or West Plants.

120. Work Takeover. In the event EPA determines that Settling Defendants have

ceased implementation of any portion of the Work, are seriously or repeatedly deficient or late in

their performance of the Work, or aré implementing the Work in a manner which may cause an
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endangerment to human health or the envi’ronmept, EPA may assume the performance of all or -
any portions of the Work as EPA determines necessary. Settling Defendants may invoke the
procedures sef forth in Section XIX (Dispute Resolution), Paragraph 94 (Record Review) to
dispute EPA’s determination that takeover of the Work is warra;lted under this Paragraph. Costs
incurred by the United States in performing the Work pursuant to this Paragraph shall be
considered Future Response Costs that Settling Defendants shall pay pursuant to Se;ctién XVI,
Paragraph 78 (Payments to EPA for Future Response Costs) unless Settling Defcndants'preVail
in Dispute Resolution.

121. Notwithstanding any other provision of this Consent Decree, the United States
fetains all authority and reserves all rights to take any and all response actions authorized by law.

XXII1. Covenants by Settling Defendants

122. Subject to the reservations in Paragraph 126, Settling Defendants hereby covenant
nof to sue and agree not to assert any claims or causes of action against the United States rela_ting
to the Matters Addressed in this Consent Decree, or this Consent Decree, including, but not
limited to:

a. any direct or indirect claim for reimbursement from the Hazardous
Substance Superfund (established pursuant to thé Internal Revenue Code, 26 U.S.C. § 9507)
; thrdugh CERCLA Sections 106(b)(2), 107, 1 li, 112, 113 or any other provision of law, relating
to the Matters Addressed in this Consent Decree; and

b. any claims arising out of response actions at or in connection with
Operable Unit 1, Operable Unit 2, or Operable Unit 3, as those terms are defined in this Consent
Decree, inctuding any claim under the United States Constitution, the Pennsylvania Constitution,
fhe Tucker Act, 28 U.S.C. § 1491, the Equal Access to Justice Act, 28 U.S.C. § 2412, as

amended, or at common law.
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Except as provided in Paragraph 128 (Waiver of Claims Against Residential Owners or
Occupants), Paragraph 129 (Waiver of Claims Ag.ainst. De Micromis Parties), Paragraph 130
(W aiver of Claims Against Settled De Minimis Parties), and Paragraph 136 (Waiver of Claim-

- Splitting Defenses), the ‘covenants not to sue in this Paragraph 122 shall not apply in the event
that the United States brings a cause of action or issues an order pursuant to the reservations set
forth in Paragraphs 110, 111, 113, 114, 116, 117, 119(b) - (¢) or 119(h) - (1), but only to the

., extent that Settling Defendants’ claims arise from the same response action, response costs, or
damages that the United States is seeicing pursuant to the applicable resefvation.

123.  Settling Defendants covenant not to sue and agree not to assert or to maintain any
claims or causes of action against the United States, including any department, agency or
instrumentality of the United States, undef CERCLA Sections 107 or 113 related to the Site.

124, Asof fhe Effective Date, all counterclaims filed by Settling Defendants

Horsehead Industries, Inc. and Horsehead Resource Development Company, Inc. against the

United States in the instant action captioned United States v. Horsehead Industries. Inc., et al.,
No. CV-98-0654 (M.D. Pa.), are hereby disrﬁissed with prejudice.

125. Settﬁng Defendants covenant not to sue and agree not to assert or to maintain any

_direct or indirect claim for disbursement from the Palmerton Zinc Pile Special Account or the

Sub-Account (established pursuant to this Conseﬂt Decree), except as provided in Paragraph
82.c.

126.  The Settling Defendants reserve, and this Consent Decree is without pfejudice to,
claims against the United States, subject to the provisions of Chapter 171 of Title 28 of the
United States Code, for money damages for injury or loss of property or personal injury or death

caused by the negligent or wrongful act or omission of any employee of the United States while
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acting within the scope of his office or_employmént under circumstances where the United
States, if a private person, would b¢ liable to the claimant in accordance with th¢ law of the place
where the act or omission occurred. However, any such claim shall not include a cléim for any
dAmages caused, in whole or in part, by the act or omission of any person, including any
contractor, who is not a federal employee as that term is defined in 28 U.S.C. § 2671; nor shall
any such claim include a claim based on EPA’s selection of respohse actions, or the oversight or
approval of the Settling Defendants’ plans or activities. The fbregoing applies only to claims
which are brought pursuant to any statite other thap CERCLA: and for which the waiver of
sovereign immunity is found in a statute other than CERCLA.

| 127. Nothing in this Consent Decree shall be deemed to constitute preautborization of
a claim within the meaning of Section 111 of CERCLA, 42 U.S.C. § 9611,0r40 CFR. §

300.700(d).

128. Waiver of Claims Agaiﬁst Residential Owners or Occupants. Settling'Defendants'
agree not to assert any claims and to waive all claims‘or causes of action that they may have for
the Matters Addressed in this Consent Decree, including for contribution, against any person
where the person’s liability to Settling Defendants with respect to the Matters Addressed in the
Consent Decree is based solely on that person’é past or present owngrship or occupancy of a
Residential Property or Properties. This waiver shall not apply with respect to any defense,
ciaim, or cause of action that a Settling Defendant may have againét any person if such person
asserts a claim or cause of action against such Settling Defendant.

129. Waiver of Claims Against De Micromis Parties. Settling Defendants agree not to

assert any claims and to waive all claims or causes of action that they may have for the Matters

Addressed in this Consent Decree, including for contribution, against any person where the
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person’s liability to Settling Defendants with respect to the Site is based solely on having
arranged for disposal or treatment, or for transport for disposal or treatment, of hazardous
substances at the Site, or having accepted for transport for dispoSal or treatment of hazardous
substances at the Site, if:

a. any materials contributed by such person to the Site constituting
Municipal Solid Waste (MSW) or Municipal Sewage Sludge (MSS) did not exceed 0.2% of the
total volume of waste at the Site; and

b. any materials contributed by such person to the Site containing hazardous
substances, but not constituting MSW or MSS, did not exceed the greater of (i) 0.002% of the
total volume of waste at the Site, or (ii) 110 gallons of liquid materials or 200 pounds of solid
materials.

c. This waiver shall not apply to any claim or cause of action against any
person meeting the above criteria if EPA has determined that the materials contributed to the Site
by such person contributed or could contribute significantly to the costs of response at the Site.
This waiver alsb shall not apply with respect to any defense, claim, or cause of action that a
Settling Defendant may have against any person if such person asserts a claim or cause of action

relating to the Matters Addressed in this Consent Decree against such Settling Defendant.

130. Waiver of Claims Against Settled De Minimis Parties. Settling Defendants agree .
not to assert any claims and to waive all claims or causes of action that they may have for the
Matters Addressed in this Consent Decree, including for contribution, against any person that has
entered into a final CERCLA § 122(g) de minimis settlement with EPA with respect to the Site
as of the Effective Date. This waiver shall not apply with respect to any defense, claim, or cause

of action that a Settling Defendant may have against any person if such person asserts a claim or

113



cause of action relating to the Matters Addressed in this Consent Decree against such Settling
Defendant.

XXII1. Effect of Settlement; Contribution Protection

131.  Except as provided in Paragraph 128 (W aiver of Claims Against Residential
Owners or Occupants), Paragraph 129 (Waiver of Claims Against De Micromis Parties) and
Paragraph 130 (Waiver of Claims Against Settled De Minimis Parties), nothing in this Consent
Decree shall be construed to create any rights in, or grant any cause of action to, any' person not a
| Party to this Consent Decree. The preceding sentence shall not be construed to waive or nullify
‘any ‘rights that any person not a signatory to this Consent Decree may have under applicable law.
Except as provided in Paragraph 128 (Waiver of ClaimslAgainst Residential Owners or
Occupants), Paragraph 129 (Waiver of Claims Against De Micromis Parties) and Paragraph 130 |
(Waiver of Claims Against Settled De Minimis Parties), each of the Parties expressly reserves
any and all rights (including, but not limited to, any right to contribution), defenses, claims,
demands, and causes of action which each Party may have with respect to any matter,
transaction, or occurrence relating in any way to the Site a gﬁinst any person not a Party hereto.
132.  The Parties agree, and by entering this Consent Decree this Court finds, that the
Settling Defendants are entitled, as of the Effective Date, to protection from contribution actions
or claims as provided by CERCLA Section 113(f)(2), 42 U.S.C. § 9613(f)(2), for Matters
Addressed in this Consent Decree.
133.  Notwithstanding Paragraph 132 above, nothing in this Consent Decree shall
prevent any Settling Defendant from bringing or maintaining a contriBution action or any other

claim against any other Settling Defendant.
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134. The Settling Defendants agree that with respect to any suit or claim for
contribution brought by them for matters related to this Consent Decree they will notify the
*- United States in writing no later than thirty (30) days prior to the initiation of such suit or claim.

135. The Settling Defendants also agree that with respect to any suit or claim for
contribution brought against them for matters related to this Consent Decree they will notify in
writing the United States within ten (10) days of service of the complaint on them. In addition,
Settling Defendants shall riotify the United States within ten (10) days of service or receipt of
any Motion‘ for Summary Judgment and within ten (10) days of receipt of any order from a court
setting a case for trial. |

136. In any subsequent administrative or judicial proceeding initiated by the United
States for injunctive relief, recovery qf response costs, or other appropriate relief relating to the
Site, Settling Defendants shall not assert, and may not maintain, any defense or claim based upon -
the principles of waiver, res judicata, collateral estoppel, issue preclusion, claim-splitting, or
other defenses based upon any contention that the claims raised by the United States in the
subsequent proceeding were of should have been brought in the instant case; provided, however,
’that nothing in this Paragraph affects the enforceability of the covenants not to sue set forth iﬁ
| Section XXI (Covenants Not to Sue by Plaintiff).

XXIV. Access to Information

137.  Except for those documents for which Settling Defendants assert a privilege as set
Vfor.th in Paragraph 138.b., Settling Defendants shall provide to EPA and the Commonwealth,
upon request, copies of all documents and information within their possession or control or that
o_f their contractors or agents relating to activities at Operable Unit 1, Operable Unit 2, and
Operable Unit 3 or to the implementation of this Consent Decree, including, but not limited to,

safnpling, analysis, chain of custody records, manifests, trucking logs, receipts, reports, sample
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traffic routing, correspondence, or other document; or information related to 'ihe Work. Settling
Defendants shall also make available to EPA and the Commonwealth, for purposes of
investigation, information gathering, or testimony, their employees, agents, or representatives
with knowledge of relevanf facts concerning the performance of the Work.

138. Business Confidential and Privileged Documents.

a. Seﬁling Defendants niay assert business confidentiality claims covering
part or all of the documents or information submitted to the United States and the
Commonwealth under this Consent Decree to the extent permitted by and in accordance with
Section 104(e}(7) of vCERCLA, 42‘U.AS.C. § 9604(e)(7), and 40 C.F.R. § 2.203(b). Documents or
information dc?termined to be confidential by EPA will be afforded the protection specified in 40
C.FTR. Part 2, Subpart B. If no claim of confidentiality accompanies documents or information
when they are submitted to EPA and the Commonwealth, or if EPA has notified Settling

‘Defendants that the documents or information are not confidential under the standards of Section
104(6)(7) of CERCLA or 40 C.F.R. Part 2, Subpart B, the public may be given access to such
documents or information without further notice to Settling Defenda(nts.

b. The Settling Defendants inay assert that certain documents, records and
other information are privileged under the attorney-client privilege or any othér privilege
recognized by federal law. If the Settling Defendants assert such a pﬁvilege in lieu -of providing
documents, they shall provide the United States and the Commonwealth with the following: (1)
the title of the document, record, or information; (2) the date of the document, reg:ord, or
information; (3) the name and title of the author of the document, record, or information; (4) the
name and title of each addressee and recipient; (5) a description of the contents of the document,

record, or information: and (6) the privilege asserted by Settling Defendants. However, no
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documents, reports or other information created or generated pursuant to the reqﬁreﬁents of the
Consent Decree shall be withheld on the grounds that they are privileged.

139. No claim of confidentiality shall be made with respect to any data, including, but
not limited to, all sampling, analytical, monitoring, hydrogeologic, scientific, chemical, or
engineering data, or any other documents or information evidencing conditions at or arqund the

Site.

XXV. Retention of Records

140.  Until ten (10) years after the Settling Defendants’ receipt of EPA’s notiﬁcatidn
pursuant to Paragraphs 70.b., 72.b., and 74.b. of Section X1V (Certification of Completion), each
Settling Defendant shall preserve and retain all non-identical copies of records and documents
(including records or documents in electronic form) now in its possession or control or which
come into its possession or control that relate in any manner to its ﬁability under CERCLA with
respect to the Site, provided, however, that Settling Defendants who are potentially liable as
owners or operators of the Site must retain, in addition, all documents and récords that relate to
the liability of any other person under CERCLA with respect to the Site. Eacﬁ Settling
Defendant must also retain, and instruct its contractors and agents to preserve, for the same
period of time specified above all non-identical copies of the last draft or final version of any
documents or records (including documents or records in electronic form) now in its possession
or control or which come into its possession or control that relate in any manner to the
performance of the Work, provided, however, that each Settling Defendanf (and its contractors
and agents) must retain, in addition, copies of all data generated during the performance of the
Work and not contained in the aforementioned documents required to be retained. - Each of the
above record retention requirements shall apply regardless of any corporate retention policy to

the contrary.
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141. At the conclusion of this document retention period, Settling Defendants shall
notify the United States at least ninety (90) days prior to the destruction of any such records or
documenfs, and, upon request by the United States, Settling Defendants shall deliver any suéh ;
records or documents to EPA. If the United States has not responded to Settling Defendants’
notice prior to the time Settling Defendants intend to destroy the records or documents, Settling
Defendants shall deliver all such records and documents to EPA no earlier than ten (10) days
'a-ﬁer providing an additional written notice that such records and documents will be delivered,
uﬁléss EPA provides otherwise after receiving such notice. The ‘Setth'ng Defendants may assert
that certain documenté, records and other information are‘privilcged under the attorney-clieht
privilege or any other privilege recognized by federal law. If the Settling Defendants assert sﬁch
a privilege, they shall provide the Plaintiff with the following: (1) the title of the document,
record, or information; (2) the date of the document, record, or informzition; (3) the name and
title of the author pf the document, recofd; or information; (4) the name and title of each
addressee and recipient; (5) a description of the subject of the document, record, or information;
and (6) the privilege asserted by Settling Defendants. Howéver, no docmneﬂts, reports or other .
information created or generated pursuant to the requirements of the Consent Decree shall be
withheld on the grounds that they are privileged.

142.  Each Settling Defendant hereby certifies individually that, to the best of its
knowledge and belief, after thorough inquiry, it has not altered, mutilated, discarded, destroyed
or otherwise disposed of any records, documents or other informati’on (other th;m identical
copies) relating to its potential liability regarding the Site since fxotiﬁcation of potential liability
by the United States or the Commonwealth or the filing of suit against it rega_rdiﬁg the Site and

that it has fully complied with any and all EPA requests for information pursuant to Section
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104(e) and 122(e) of CERCLA, 42 U.S.C. 9604(¢) and 9622(e), and Section 3007 of RCRA, 42
U.S.C. 6927.

XXVI. Notices and Submissions

143. Whenever, under the terms of this Consent Decree, written notice is required td.be
given or a report or other document is required to be sent by one Party to another, it shall be
directed to the individuals at the addresses specified below, unless those individuals or their
successors give notice of a change to the other Parties in writing. All notices and submissions
shall be considered effective upon receipt, unicss otherwise provided. Written notice as
specified herein shall constitute complete satisfaction of any written notice requirement of the

~Consent Decree with respect to the United Stétes, EPA, NPS, the Commonwealth," and the
Settling Defendants, respectively.

As to ihe United States:

‘Chief, Environmental Enforcement Section
Environment and Natural Resources Division
U.S. Department of Justice

P.O.Box 7611

Washington, D.C. 20044-7611

Re: DJ #90-11-2-271m

Cynthia Nadolski

Senior Assistant Regional Counsel (3RC43)
United States Environmental Protection Agency
Region HI

1650 Arch Street

Philadelphia, PA 19103-2029

Charles Root

EPA Project Coordinator (3HS21)

United States Environmental Protection Agency
Region ITI :
1650 Arch Street

Philadelphia, PA 19103-2029

Pamela Underhill, Park Manager
Appalachian National Scenic Trail
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National Park Service
Harpers Ferry Center (deliveries: Third Floor, Civil War Story Bldg.)
Harpers Ferry, WV 25425

Shawn P. Mulligan

Attorney Advisor

National Park Service

1050 Walnut Street, Suite 220
Boulder, CO 80302

As to the Commonwealth:

James Kunkle

Pennsylvania Department of Environmental Protection
Environmental Cleanup Program

Bethlehem District Office

4530 Bath Pike

Bethlehem, PA 18107-9074

As to the Settling Defendants:

For Viacom International Inc:

Jeffrey B. Groy, Esquire

Vice President '
Viacom International Inc.

299 South Main Street

Suite 1800

Salt Lake City, Utah 84111-5233

For TCI Pacific Communications, Inc.

Thomas R. Nathan
Assistant Secretary
TCI Pacific Communications, Inc.
1500 Market Street '
Philadelphia, PA 19102
and
Ronald M. Eddy, Esquire
Sherman & Howard L.L.C.
633 Seventeenth Street, Suite 3000
Denver, CO 80202

For HIVHRDC:
Ali Alavi

Vice President and General Counsel
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Horsehead Industries, Inc.

d/b/a Zinc Corporation of America
300 Frankfort Road :
Monaca, PA 15061
: and
Thomas Janeck
Senior Vice President of Environment,

Health & Safety

-Horsehead Industries, Inc.

d/b/a Zinc Corporation of America
300 Frankfort Road '
Monaca, PA 15061

XXVII. Effective Date

144. The effective date of this Consent Decree shall be the date upon which this
Consent Decree is entered by this Court, except as otherwise provided herein.

XXVIII. Retention of Jurisdiction

145. This Court retains jurisdiction over both the subject matter of this Consent Decree
and the Settling Defendants for the duration of the performance of the terms and provisions of
this Consent Decree for the purpose of enabling any of the Parties to apply to the Court at any
time for such further ordef, direction, and relief as may be necessary or appropriate for the
constmction or modification of this Consent Decree, or to effectuate or enforce compliance with
 its terms, or to resolve disputes in accordance with Section XIX (Dispute Resolution) herein.

XXIX. Appendices |

146. The following appendices are attached to and incorporated into this Consent
Decree:

“Appendix A1~ is the OU1 ROD.
“Appendix A2” is tﬁe OU2 ESD.
“Appendix A3” is the OU3 ROD.

“Appendix B1” is the List of Properties Subject to Notice Under Paragraph 11.a(2)
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“Appendix B2” is the draft Stipulated Order
“Appendix C1” is the OU1 Remedial Design Work Plan (as revised in August 2000).
“Appendix C2” is the OU3 Remedial Design Work Plan (as revised in June 2003).

XXX. Community Relations -

1‘47. Settling Defendants shall propose to EPA their i)articipation in the community
relations plan to be developed by EPA. EPA will determine the appropriate role for the Settling
Defendants under the Plan. Se_ttling Defendants shall also cooperate with EPA in providing
information regarding the Work to the public. As requested by EPA, Settling Defendants shall
participate in the >preparation of such information for dissemination to the pﬁblic and in public
meetings which may be held or sponsored by EPA to explain activities at or relating to Operable
Unit 1, Operable Unit 2, and Operable Unit 3.

XXXI. Modification

148: Schedules specified in this Consent Decree for completion of the Work may be
modified by agreement of EPA -and the Settling Defendants. All such modifications shall be
made in writing.

149.  Except as provided in Paragraph 17 (Modification of the OU1 Work Plans),
Paragraph 24 (Modification of the OUZ Work Plans), aﬁd Paragraph 31 (Modiﬁcation of the
OU3 Work Plans), no material modifications shall be made to the OU1 Work Plans, OU2 Work

- Plans, or OU3 Work Plans without written notification to and written approval of the United
States, Settling Defendants, and the Court, if such modifications fundamentally alter the basic
features of the ;elgcted remedy within the meaning of 40 C.F.R. § 300.435(c)(2)(B)(i1). Prior té
providing its approval to any modification, the United States will provide the Commonwealth
with a reasonable opportunity to review and comment on the proposed modification.

Maodifications to the OU1 Work Plans, OU2 Work Plans, or OU3 Work Plans that do not

122



materially alter that document, or material modifications ¥o the OU1 Work Plans, OU2 Work
"Plans, or OfB Work Plans that do not fundamentally alter the basic features of the selected
remedy within the meaning of 40 C.F.R.§ 300.435(c)(2)(B)(ii), may be made by written
agreement between EPA, after providing the Commonwealth with a reasonable opportunity to
~ review and comment on the proposed modification, and the Settling Defendants.
150. Nothing in this Consent Decree shall be deemed to alter the Court’s power to
énforce, supervise or approve modifications to this Consent Decree.

XXXII. Judicial Approval and Opportugiw for Public Comment

151. HII’s and HRDC"s entry into the settlement reflected in this Consent Decree shall
be subject to the Bankruptcy Court’s approval pursuant to 11 U.S.C. § 363 and Bankruptcy Rule
9019. HII and HRDC shall promptly move for Bankruptcy Court approval of their entry into this
Consent Decree and shall present such evidence and legal argument as is reasonably necessary to
obtain such approval.

152. This Consent Decree shall be lodged with this Court for a period of not less than
thirty (30) days for public notice and comment in dccordance with Section 122(d)(2) of
CERCLA, 42 US.C. § 9622(d)(2), and 28 CF.R. § 50.7. The United States reserves the right to
_ withdraw or withhold its consent if the comments regarding the Consent Decree disclose facts or
considerations which indicate that the Consent Decree is inappropriate, improper, or inadequate.

153.  If for any reason the Bankruptcy Court should decline to approve HII’s and
HRDC’s entry into this Consent Decree in the form presented, or if this Court should decline to
approve this Consent Decree m the form presented, this agreement is voidable at the sole
discretion of any Party and the terms of the agreement may not be used as evidence in any

litigation between the Parties.
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154. Upon the Bankruptcy Court’s approval of HIfs and HRDC’s entry into this
Consent Decree, the Settling Defendants consent to the entry of this Consent Decree by this
Court without further noticcf Settling Defendants MCI égree not to. oppose entry of this
Decree by this Court or to challenge any provision of this Decree, unless the United States has
notified them in writing that the United States can no longer support entry of the Consent Decree
based on facts or considerations which indicate that this Consent Decree is inappropriate,
improper or inadequate. »

- XXXITII. Signatories/Service

155.  Each undersigned representative of a Settling Defendant to this Consent Decree
Vand the Assistant Attorney General for the Enviroﬁment and Natural Rqsources Division of the
Departrﬁent of Justice certifies that he or she is fully authorized to enter into the terms and
conditions of this Consent Decree and to éxecute é.nd legally bind such Party to this document.

156. Each Settling Defendant h’eréby agrees not to oppose entry of this Consent Decree
by this Court or to challenge any provision of this Consent Decree unless the United States has
notified the Settling Defendants in writing that it no longer supports entry of the Consent Decree.

157. Each Settling Defendant shall identify, on the attached sighature Vpage, the name,
address and telephone number of an agent who is aufhorized to accept service of process by @ail
on behalf of that Party with respect to all matters arising under or relating to this Consent Decree.
Settling Defendants hereby agree to éccept service in that manner and to waive the formal
service requirements set forth in Rule 4 of the Federal Rules of Civil Procedure and any
applicable local rules of this Court, in_clhding, but not limited to, Sewice of a summons.

XXXIV. Final Judgment

158. This Consent Decree and its appendices constitute the final, complete, and

exclusive agreement and understanding among the parties with respect to the settlement
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embodied in the Consent Decree. The parties acknowledge that there are no representatibns,
agreements or understandings relating to the settlement other than those expressly contained in

t

* this Consent Decree.
159. Upon approval and entry of this Consent Decree by the Court, this Consent

Decree shall constitute a final judgment between and among the United States and the Settling

Defendants. The Court finds that there is no just reason for delay and therefore enters this

judgment as a final judgment under Fed. R. Civ. P. 54 and 58.

SO ORDERED THIS _ DAY. OF ,20

Honorable Edwin M. Kosik
United States District Judge

125



THE UNDERSIGNED PARTIES enter into this Consent Decree in the matter of United
States v. Horsehead Industries, Inc., et al., Civil Action No. 3:CV-98-0654, relating to the
Palmerton Zinc Pile Superfund Site.

FOR THE UNITED STATES OF AMERICA

. 3.22.0%
Date - THOMAS L. SANSONETTI
Assistant Attorney General

Environment and Natural Resources Division

- U.S. Department of Justice
. Washington, D.C. 20530

1-2>-03

Date < A. KENT MAYO Y
KIMBERLY J. SABO
Environmental Enforcement Section
Environment and Natural Resources Division
U.S. Department of Justice

P.O.Box 7611
Washington; D.C. 20044-7611

THOMAS A. MARINO
United States Attorney:
Middle District of Pennsylvania

d.23 -03

Date | " BRIAN If. SIMPSON
Assistant Unfted States Attorney
Middle District of Pennsylvania
U.S. Department of Justice
Federal Courthouse Building
228 Walnut Street, Suite 220
Harrisburg, PA 17108
Bar ID: OHO071431




T HE UNDERSI GNED PARTIES enter into this Consent Decree in the matter of United
States v. Horsehead Industries, Inc., et al., Civil Action No. 3:CV-98-0654, relating to the
Palmerton Zinc Pile Superfund Site.

J-lp-03 | ,
 Date DONALD S. WELSH
Regional Administrator, Region III

U.S. Environmental Protection Agency

1650 Arch Street 4
Philadelp'g}a/P 9103-20

Date T WILLIAM C. EARLY
S ’ o .Regional Counsel, Regio
'U.S. Environmental Profection Agency

1650 Arch Street
Philadelphia, PA 19103-2029

Date - | | - CYWTHIAT. YADOL.SKI
S : Sr. Assistant Regional Counsel
U.S. Environmental Protection Agency,
Region III
1650 Arch Street
Philadelphia, PA 19103-2029



THE UNDERSIGNED PARTIES enter into this Consent Decree in the matter of United States v.
Horsehead Industries, Inc., et al., Civil Action No. 3:CV-98-0654, relating to the Palmerton Zinc
Pile Superfund Site.

b/07 A - ,
te CHAREEST. RAYNOR
Associate Solicitor
Division of Parks and Wildlife
Office of the Solicitor
U.S. Department of the Interior
1849 C Street NW, Room 6557

Washington, DC(ZOZ‘Q
hi/d | _
ate / (. /FRANP. MAINELLA /

Director
U.S. National Park Service
1849 C Street NW, Room 3112

Washington, DC 20240
-1 . . N
Date SHAWN P. MULLIGAN
Attorney Advisor

U.S. National Park Service
1050 Walnut Street - Suite 220
Boulder, CO 80302




Subject to the approval of the Bankruptcy Court, THE UNDERSIGNED PARTIES enter into
this Consent Decree in the matter of United States v. Horsehead Industries, Inc., et al., Civil
Action No. 3:CV-98-0654, relating to the Palmerton Zinc Pile Superfund Site.

FOR HORSEHEAD INDUSTRIES INC.
) A 1
: 7/ 5, /03 Signature:___ '
Datd ' Name (print):_Zowg¥ J. StArné
Title: £Exer. Vce Aes/DeNT

Address:__Zofo MesrestasTer Ave.
fecpse , VY. (0577

Agent Authorized to Accept Service on Behalf of Above-signed Party:

Name (print):_ 744 CORPORATION TRUSTCOMPAN Y
Title: - ‘ '
Address: coRALRATION TRUSTCENTER.
1209 ORANGE STREET
_Lerermnleionl, hE (T8O (
Ph. Number:__ _ .




Subject to the approval of the Bankruptcy Court, THE UNDERSIGNED PARTIES enter into
this Consent Decree in the matter of United States v. Horsehead Industries, Inc., et al., Civil
Action No. 3:CV-98-0654, relating to the Palmerton Zinc Pile Superfund Site.

FOR HORSEHEAD RESOURCE DEVELOPMENT COMPANY, INC.

253
77

Date

Signature:
Name (prix‘it): ﬁvﬁta/ﬂ STATTLE
Title:_Eiec, Vice MEsmar
Address:  Zo/0 WESTzpesZR. Rr=
Fircytse , KY (877

Agent Authorized to Accept Service on Behalf of Above-signed Party:

Name (print): 7#& CoRARATION TRYSTOMPAIY
Title: T ' '
Address: CORARATION TRUST <EATER.

L ROP RN E STREET

L ILPINCTON DE /980
Ph. Number:




THE UNDERSIGNED PARTIES enter into this Consent Decree in the matter of United
States v. Horsehead Industries, Inc., et al, Civil Action No. 3:CV-98-0654, relating to the
Palmerton Zinc Pile Superfund Site. : ,

FOR VIACOM INTERNATIONAL INC.

9-18-03 Signature: . ) ‘
Date Name (R,rint): Eric J. So‘pczak _
Title: -P. & pAgsistant Secretary
Address: - Viacom Inc.

11 S_t:ahwix_ Street
- Pittsburgh, PA 15222

Agent Authorized to Accept Service on Behalf of Above-signed Party:

Name (print);__Jeffrey Groy

- Title: V.P. & Senior Counsel .
Address: 299 S.‘. Main Street - Ste. 1800
’ Salt Lake City, UT 84111

Ph. Number:




THE UNDERSIGNED PARTIES enter into this Consent Decree in the matter of United
States v. Horsehead Industries, Inc., et al., Civil Action No. 3:CV-98-0654, relating to the
Palmerton Zinc Pile Superfund Site.

FOR TCI PACIFIC COMMUNICATIONS, INC.

/éﬁ /'g; Y003 Signature:

Date {/ Name (priﬁf)‘:' Abram E. Patlove ~
Title: President
Address: 1201 Market Street
Suite 1405

Wilmington, DE 19801

Agent Authorized to Accept Service on Behalf of Above-signed Party:

Name (print);_Comcast Capital Corp.

Title:

Address: 1201 Market Street
Suite 1405
Wilmington, DE 19801

Ph. Number:




